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It’s not what you do,
it’s how you do it

the prospects to pursue claims vary in the 
world’s jurisdictions and a decision in one 
country may not be recognized in other 
countries. In addition, facts and contract 
terms may materially differ, rendering a 
decision in one case inapplicable to other 
OW Bunker cases.  

The contractual chain 
It is easy to solely blame OW Bunker and 
ING Bank for all the problems caused to 
owners and charterers receiving duplicate 
claims. However, from the perspective of 
the innocent owner or charterer, the prob-
lem actually manifests itself when a differ-
ent party not being the contractual coun-
terparty – the physical supplier – pursues 
a claim against the vessel despite the fact 
that the contractual supplier has been paid. 

Admittedly, the ancient right for a bun-
ker supplier to have a lien in the vessel for 
unpaid bunkers may not sit very well with 
an arrangement involving an intermediary 
since, as the Court of Appeal has suggest-
ed, owners’ obligation to pay the interme-
diary is absolute. 

After all, the physical supplier has con-
tracted with OW Bunker, and has agreed 
to receive payment form OW Bunker. If 
the contractual chain was to be honoured, 
which would seem reasonable, the physical 
supplier should submit a claim against OW 
Bunker’s bankrupt estate to the extent the 
bunkers are not paid.

Be that as it may, the Res Cogitans de-
cision – so far – illustrates that there is a 
fundamental risk for owners and charter-
ers when purchasing bunkers through in-
termediaries.

 

I WAS RECENTLY ASKED to be part of a working group consisting of lawyers from 
the Nordic countries, with the aim of promoting Nordic maritime and offshore arbitra-
tion. It’s an interesting project that is relevant to The Swedish Club, being involved in 
dispute resolution in various shapes and forms on a regular basis. The idea is to balance 
out the present overweight towards London arbitration. Last year 3,800 disputes were 
referred to the full members of the 
London Maritime Arbitrators As-
sociation. 384 awards were issued 
and 223 mediations were held. By 
way of contrast, the Stockholm 
Chamber of Commerce, which is 
considered as one of the leading 
centres for international arbitration, 
administered 183 arbitrations dur-
ing the same period. The overwhelming popularity for London and English law is easy 
to understand; English maritime law is very well developed and the English legal sys-
tem as a whole is sophisticated, robust and reliable. 

Robust English justice 
The robustness of the English legal system was recently well-illustrated in a Commer-
cial Court decision, ADM Rice Inc. v Corcosa, when a London arbitration award had 
been issued against a Nicaraguan trading company. The company did not satisfy the 
award and the winning party obtained a Worldwide Freezing Order resulting in the 
company’s worldwide assets of up to USD 2.7 million were frozen. The company how-
ever failed to comply with one of the key obligations in the order to provide informa-
tion about its assets. As a result, the Commercial Court sentenced the directors to 18 
months imprisonment each. Notably, the Court was able to render its judgement de-
spite the directors having obstructed service on them. 

 
Stick to Nordic values 
According to the Law Society, legal services in the United Kingdom generate some 
GBP 20 billion towards its gross domestic product annually and English law has be-
come an important export product. Competing against London, and New York for 
that matter, will therefore be a challenge. However, there are some incentives. The ship-
ping industry in Scandinavia is fairly large and resolving disputes “domestically” makes 
sense, at least from a practical perspective. In addition, Nordic culture is signified by 
sound values such as good sense, quality and impartiality, meaning the business case for 
exporting dispute resolution services abroad is clear. It is no secret that arbitration in 
London and New York can be very costly and time-consuming, partly because of a dif-
ferent litigation culture. A word of caution is that Nordic lawyers need to ensure they 
stick to Nordic values and that they do not allow the litigation culture to become influ-
enced by the UK and the US in the wrong way. 

So how should “Nordic arbitration” be conceptualised? I would say that it’s not what 
you do that matters, but instead how you do it. There are undoubtedly numerous, high-
ly qualified, maritime lawyers in Scandinavia, a well-renowned dispute resolution cen-
tre in Stockholm and an equally well-renowned academic maritime law institution in 
Oslo. The trick is perhaps to combine all these factors to create top notch competence 
and a product that can meet the industry’s demands. In order to formulate this vision 
it’s important not to get stuck in details, such as whether the arbitration should be ad 
hoc or institutional. Perhaps it can be a hybrid? 
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Res Cogitans

Court of Appeal
decides OW Bunker claim 
against the owners


