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A RECENT ENGLISH HIGH COURT JUDGEMENT highlights the importance of 
communication. In Emirates Trading Agency v Prime Mineral Exports (2014 EWHC 
2104 (comm), a claimant started arbitration before having engaged in a “friendly 
discussion” to try to resolve the dispute. He shouldn’t have done this. The contract 
provided that, before arbitration is begun, the parties shall first seek to resolve the dispute 
by friendly discussion and the judge 
held that provision to be enforceable. 
Generally, mere agreements to 
negotiate are not always binding 
however the decision shows that as long 
as such a commitment is sufficiently 
clearly worded, it is valid. 

There is not a shortage of legal de-
cisions regarding the calculation of 
damages following a breach of contract. The last one is the New Flamenco [2014] EWHC 
1547 (Comm). A time charter should have come to an end in 2009 but charterers redeliv-
ered the vessel prematurely in 2007. Owners sold the vessel in 2007 for USD 28 million 
and claimed damages for two years’ loss of profit. However, it transpired that should the 
owners have sold the vessel in 2009 they would only have received about USD 7 million. 
Charterers argued the “profit” owners made because of charterers’ breach should be set off 
against owners’ claim. The argument failed but the case is being appealed.  

Challenges for the LMAA
The London Maritime Arbitrators Association’s (LMAA) popularity as preferred juris-
diction is uncontested. In 2013, the LMAA made 2,966 appointments and 608 Awards. 
Contentment is however a sin and pursuit for improvement is a necessity. This also goes for 
the LMAA who face challenges both from competing arbitration forums and also through 
a changed “client base”; the memberships of P&I clubs increasingly consist of chartering 
companies in all parts of the world. It is important that the LMAA receives as high recog-
nition within the charterers’ corner as they enjoy within the owners’ corner. The LMAA 
also needs to address the perception that two advantages with arbitration compared to 
court proceedings, namely lower costs and quicker proceedings, may no longer be valid.  

Summing up 2014
We are approaching the end of the accounting year and can summarise a positive FD&D 
year with a combined ratio – that is premiums in relation to claims and internal costs – of 
around 80%. The Club’s combined ratio for the FD&D business for the last five years is 
86%, which is remarkably good given the tough trading conditions our members have en-
countered since 2008. There has certainly not been a shortage of legal disputes, but good 
case management and solution-oriented approaches by the Club’s FD&D lawyers have 
contributed in keeping external legal costs under control. 

Insolvency problems continue….
Last year, the default of Korean operator STX Pan Ocean had severe implications for our 
members and resulted in numerous legal disputes for the Club’s FD&D lawyers to deal 
with. The costs for the legal disputes pertaining to STX’s default correspond to about 30% 
of the FD&D premium income for 2013.  

History recently repeated itself when OW Bunker filed for bankruptcy. OW Bunker 
was a global bunker supplier and had operations in 29 countries. What complicates the 
matter is that OW Bunker acted as an intermediate. Hence, we now have a situation where 
unpaid local bunker suppliers pursue innocent owners and charterers who have paid OW 
Bunker for the bunkers. The sad story of OW Bunkers is a reminder that shipping is a net-
work of dependencies and one party’s default can have severe global implications.
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New Spanish
Shipping Act
OUR GENERAL correspondent in 
Spain, Muñoz & Montañes Abogados, 
informs us that the new Spanish Ship-
ping Act came into effect on 25 Sep-
tember 2014.

We would like to provide you with 
an insight into the following topics:
• New procedural rules will help in 

implementing some international 
Conventions that were ratified by 
Spain years ago, for example the 
Convention of Limitation for Mari-
time Claims (LLMC 76/96).

• Where a stowaway has been dis-
embarked, the Authorities will be 
entitled to seek security from the 
shipowner and vessel’s agent to cover 
costs for his maintenance, legal assis-
tance and repatriation.

• Seagoing ships not flying a flag of a 
State party to the Geneva Conven-
tion of 1999, shall be arrested in 
respect of any claim, not limited to 
those maritime claims listed in arti-
cle 1 of the Convention.

• Jurisdiction clause on bills of lading 
shall not be valid unless they have 
been negotiated and accepted by the 
Shipper and/or the Consignee.

• Other provisions of the new Spanish 
Shipping Act are given a mandatory 
regime. The parties shall not be able 
to rule them out even by contract or 
choice of a different law. These man-
datory rules can be found in carrier’s 
liability clauses or in direct action, 
which is now established against civil 
liability underwriters of maritime 
risks.


