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SOME MOMENTS stick out. I recently found myself sitting on 
the terrace of one of Gothenburg’s finest restaurants with a cheer-
ful group of colleagues and lawyers, watching the sunset and the 
flashing from the Vinga lighthouse far away at the port entrance. 
It was a soft, early summer evening and Sweden was at its best. It 
is the type of restaurant you go to when you have something to 
celebrate and that we had; the week earlier the Club had won an 
arbitration worth a significant amount of money and which had 
involved a large group of people for a long time, myself included. 

The discussion was boisterous and we analysed the events with 
the benefit of hindsight. Had it been possible to detect any signals 
from the Tribunal at the hearing? Could the opponent have chosen 
another angle? The relief after a long period of tension could not be 
mistaken. For my own part, the arbitration and its successful result 
reminded me of two things. 

Teamwork
Firstly, the importance of teamwork. To get something right you 
need to cover all the bases and the likelihood you will do this is far 
greater with more people involved. We all think differently and the 
things you miss yourself others can see. To this end, competent ex-
ternal lawyers are essential as they come from an unbiased position 
and view things with a fresh pair of eyes. 

…and gut feeling
Secondly, a gut feeling is often right. When the Club initially was 
faced with the situation that eventually resulted in the arbitration, 
our initial reaction was that the legal proposition for the claim 
“must be wrong”. That was before we had undertaken the thorough 
legal analysis of all possible aspects and avenues. The analyses and, 
ultimately, the award, proved our gut feeling had been right.   

IOPC Fund legal battle 
One legal case that is currently of major interest for the P&I com-
munity is Gard’s battle against the 1971 International Oil Pol-
lution Compensation Fund. Following the grounding of Nissos 

Amorgos in Lake Maracaibo, Venezuela in 1997, the Norwegian 
Club has made interim payment to claimants and is also exposed 
to further unpaid claims in excess of the CLC limit, which was 
disregarded by the Venezuelan court. The Fund however refuses to 
indemnify Gard for any payments on the basis that there is no legal 
decision against the Fund. 

The Fund also alleges claims against it are time barred. The posi-
tion taken by the Fund is arguably unlawful and/or against estab-
lished practice and certainly puts clubs in very exposed positions 
when dealing with third party claimants following pollution inci-
dents. To add salt to the wound, the Fund has decided to dissolve 
itself. 

As a result, Gard issued, and was recently granted, a freezing in-
junction against the Fund for claims subject to proceedings in the 
United Kingdom (case ref [2014] EWHC 1394 (Comm). The ac-
tion against the Fund raises interesting questions about the mecha-
nism of the IOPC Funds and also whether they are immune from 
legal proceedings. The battle will continue. 

Compliance 
On the regulatory front, we receive an increasing amount of re-
quests from our US business partners to confirm we are “FATCA 
compliant”. FATCA stands for Foreign Accounts Tax Compliance 
Act and seeks to identify payment receivers worldwide. The Act is 
imposed by the US tax authorities to combat tax evasion by US tax 
payers. If certain documentation is not completed (form IRS W-
8BEN-E to be more precise), the payer must withhold 30% of the 
payment. The arm of the law can be long indeed.

What it is all about

Anders Leissner
Director 
Corporate Legal and FD&D                              
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