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Sanctions have increasing impact on
international trade. There are several
reasons - sanctions no longer concern
only obscure states but also major
trading nations such as Iran, Russia
and Syria, for example. In addition
modern sanctions legislation targets
businesses that enable the underlying
prohibited activity. For instance, it has
proven more efficient to pursue ship
operators, banks and insurance
companies involved in the transport
chain instead of solely focusing on the
true wrongdoer buying and selling a
prohibited product. This is
understandable – we all have
responsibilities towards making the
world safe and sustainable. As a
lawyer, however, one cannot help but
make certain observations about the
increasing use of sanctions.

Sanctions and sovereign
states
In its purest form, sanctions are
uncontroversial in that they – according
to United Nations resolutions – should
be used to safeguard peace and
international security. However, as soon
as sanctions are imposed for purposes
that are not clearly within that remit
problems start to arise. 

The first question one should ask is
‘against what entity do the sanctions
apply?’ States are generally prohibited
in dictating what other states (or
persons and companies outside their
jurisdiction) should or should not do
according to fundamental public law
principles, one being the non-
intervention principle. Sanctions that
apply outside a state’s territory - extra
territorial sanctions - are therefore

inherently problematic from a public
law perspective if they do not directly
serve the purpose of safeguarding
peace and international security.  

Fear of non-compliance
Sanctions are also in the spotlight due
to the severe consequences for non-
compliance. It is reported that sanction
evaders have paid hundreds of millions
of dollars in fines. In addition, a
sanction breach can restrict access to
financial institutions and payment
systems. This has prompted
companies in the financial sector to
apply very strict sanction controls in
their businesses. For banks this
includes checking the purpose of the
payment and also the parties involved
in the payment. From a practical
perspective this is a clever undertaking
considering the millions of payments
that are processed yearly.  

Avoid over-shooting the
target

The sanction checks clearly have to be
automated and to be on the safe side
raise warning flags at even the slightest
suspicion of a problem. For example the
Club has experienced issues with
stopped payments to local
correspondents only because the vessel
involved has called into Iran previously, or
because the initials of the claims handler
resemble the name of a company on a
sanction list. Sanction filters therefore
tend sometimes to over-shoot the target
and as a result create unpredictability in
the payment system. 

Should this development continue there is
a risk that sanction compliance will have
less to do with the law and instead be
more a question of meeting companies’
risk policies. Such a development would
be unfortunate, with commensurate
negative effects on global trade.

The long arm of the law
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