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The long and the short of it
Dear Members,
Time ﬂies when you’re having fun and it seems barely
a few weeks since I last wrote to you. Our team-based organisation is up and running and the response from both
staff and members is enthusiastic. The tuning in has gone
without any major hiccups. The challenge now is to make
everyone feel involved in the business, also those who are
not strictly assigned to a team, i.e. our colleagues in the IT,
Finance & Reinsurance and Human Resources, Legal &
Administration departments. Their efforts are as important
as those of the teams for building a successful organisation,
which we are all proud of.
The 2004 H&M renewals have been successfully completed, gaining 11 new members at year end and 26 in total
over the twelve-month period. We entered the new year
with 1138 units on our books and we are convinced that
the quality is better than ever.
The P&I renewals, on the other hand, didn’t offer any
surprises. We basically succeeded in holding on to what
we’ve got, in the recognition that, after all, there is enormous potential out there. This year our teams will focus on
increasing P&I entries, always respecting the International
Group Agreement, which, i.a. prohibits ﬁnancial inducements for members to switch clubs.
The long and the short of it is that after two years of
strong head winds and one year of exhilarating tail winds
we are back in a position where we can use the words “reliability” and “stability” with greater conﬁdence than before.
We stand on a healthy platform from which we will develop
further. Our operational systems are being reﬁned and, in
particular, our risk assessment model seems to serve us well.
We have learnt our lesson – don’t take anything at face value.
However circumspect we are, accidents will happen.
The incrimination of seamen continues and crew members of, at least, two unfortunate vessels ﬁnd themselves used
as pawns by local authorities in a political pastime, which
appears to be copied from some low-quality computer game.
The International Group is making further efforts to highlight the plight of those individuals, who have wrongfully
been bereaved of their freedom of movement.
We keep asking ourselves why it is that certain societies

take the liberty to deal with maritime accidents in the way
they do? Ofﬁcers and crew make too easy targets and diplomatic efforts are either non-existent or the application of
silent diplomacy is so silent that the receiving end can’t hear
a sound.
As I write this piece I read with some satisfaction that,
after seven months, the Council of Ministers of the European Union has called on the Pakistani authorities to release
the men held in connection with the Tasman Spirit accident
off Karachi last summer. Action at last! We can only hope
that the authorities use common sense and let the suffering
seafarers return home.
We maintain that shipping is unfairly suffering from a
poor image. In our view it is not enough to strive for better
quality, laudable as it may be. The shipping industry needs a
continuous and concerted effort to portray shipping in the
favourable light it rightfully deserves. It cannot be expected
that the heads of the various shipping organisations are
trained to get the positive media exposure required. Use the
professionals and be prepared to pay for it; there is no such
thing as a free lunch.
Talking about lunch: I take this opportunity to remind
you of our Annual General Meeting (AGM), which takes
place this year on June 3rd in Göteborg. I can promise you
an interesting programme and an excellent occasion for networking. I look forward to welcoming you.

Frans Malmros
MANAGING DIRECTOR
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BALLAST W
Stelios Magkanaris
STAFF SURVEOR
Team Piraeus

■ ■ The world-wide threat from the introduction of non-indigenous
species to coastlines or closed and thus very fragile bio-systems, has been
well recognised and established by scientists.
A number of states and individual ports have taken the initiative of
imposing strict voluntary regulations on their coastal areas, which will
soon become mandatory, before any International legislation is passed.
From the technical point of view, the IMO Resolution A.868(20),
Appendix 2, provides a rough basis for the technical issues and restrictions involved in the process.
As is customary with most regulations in shipping, the burden for
dealing with a problem is placed on the shoulders of ship management,
while the port authorities reserve the policing role for themselves.
According to IMO there are three recognised ballast water management methods.
1. Exchange at sea
2. Treatment
3. Isolation
With respect to the exchange at sea method, which for the time being
is the most cost- effective and practically applicable to most existing ships,
IMO recognises only two methods.
1. Sequential
2. Flow-through (overﬂow)
In this article I mainly target the new building container ships under
design, with respect to the means available for minimising the inﬂuences
of the newly introduced ballast exchange practices to the ship’s normal
operation and creating a trouble-free and user- friendly system.
The effectiveness of the ballast water exchange method for minimising the transfer of malicious species to alien waters has been studied by
several readers.
Papers such as “The analysis of ﬂow-through ballast water exchange”
by G. Armstrong, A. Rose and A. Holdø, in March 1999 at IMarE, and
“An investigation of ballast water management methods with particular
emphasis on the risk of the sequential method” by Lefteris Karaminas
of LR in June 2000, provide thorough scientiﬁc analysis and practical
guidance.
It is assumed that with perfect mixing, the ballast exchange method
can succeed in removing 95 per cent of the original ballast water. A
problem usually imposed is that many organisms, with higher density
than water, tend to settle as sediment at the bottom of the tanks. In order
to improve the efﬁciency of the process in this respect, the ballast tank
internal structure and the associated piping should be so designed as to
ensure that the highest degree of mixing can be achieved, the stagnant
areas reduced and high water velocities achieved in order to lift the bottom sediment into the outgoing water stream as far as possible.
We can now elaborate on the individual characteristics of each
method.

SEQUENTIAL METHOD
This method dictates that water in a ballast tank should be exchanged
several times with water from the open ocean in order to ensure that the
4

ship arrives at the destination port with ballast water containing species
from the ocean or neighbouring areas rather than from very distant and
alien waters of the port she departed.
This procedure of ballasting and de-ballasting has the great advantage
of not requiring any modiﬁcation to the ship’s existing equipment. However, its implementation gives rise to a number of practical problems:
• The operation is laborious and requires continual attendance from
a responsible ofﬁcer during the whole process. Nowadays, with the
personnel on board the ships already reduced in number, such a
method constitutes a further burden to the crew’s workload, which
is already quite signiﬁcant.
• The sequence of the operation should be such that the sea condition,
bending moments and shear forces, under the ship’s current loading
condition, will not endanger the strength of the structure.
• IMO document MEPC 44/4 regulation 15.1 (c)iii refers to “... favourable sea and swell conditions...”. This self-explanatory comment limits the operational envelope of the method in some narrow
segments of most ocean routes.
• Apart from the ship’s overall longitudinal strength, there are concerns with respect to the additional dynamic loads due to ballast
inertia and sloshing. Further, these dynamic cycles impose extra fatigue loads on the structure, and in some draft conditions the propeller immersion affects the ship’s manoeuvrability, and even the
visibility line may exceed the IMO limits during the operation.
• The design of the steel structure inside the ballast tanks restricts
the disposition of sediments in hidden corners, especially at the
fore parts of the tanks, due to the fact that the ballast exchange is
done through a single bell mouth suction located at the aft corner
of the tank.
Despite the many disadvantages of the sequential method, its greatest
strength lies in the fact that it remains the only feasible and cost-effective solution for water ballast management on board existing ships with
immediate effect.

OVERFLOW METHOD
Through the continuous overﬂow of a ballast tank, seawater is exchanged
regularly during a ship’s passage.
This method ensures that many of the dangers associated with the
sequential system are skipped or become of lesser importance.
For most of the time the ballast water tanks are full, in order to reduce
the free surface effects, and they remain full during the whole process.
This fact is enough to negate the navigational and structural strength
risks related to the sequential method.
On the other hand, the existing non-return overﬂow ventilation
heads on deck have not been designed for continuous ﬂow. In addition,
in the case of a malfunctioning valve, the overpressure inside the tank
becomes a real and present danger, especially when considering the diminishing local strength of an old ship.
Operational and maintenance-wise having a ﬂooded main deck is
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Management methods
Environmentally
& user-friendly
by birth

deﬁnitely not the best environment for the
deck outﬁttings, let alone the people working
on deck.
This condition is becoming even more
serious on some new container ships. This is
particularly so where the WBT (water ballast
tank) ventilation outlets are located on the torsion box of the transverse bulkheads on the
upper deck, close to the cargo hold ventilation
duct outlets, the reefer container sockets, and in fact on the top of the
cargo-hold hatch coamings.
Hence, the overﬂow method is not recommended if the ballast piping
system has not been designed to be operated in this way.

COMMON WATER BALLAST OVERFLOW SYSTEM
This is not a very widely known system, although it combines the beneﬁts of both the sequential and ﬂow-through methods, without some
of the undesirable aspects inherited by both. To the knowledge of the
writer, this system has been employed in the past on some high-quality
north European designs and recently in the Korean shipyards, upon the
owner’s request.
Some of the merits of the common overﬂow system are:
• Operational flexibility. As long as the WBTs are treated in full condition, there is no change to the longitudinal strength, stability or any
other navigational feature of the ship. This also applies irrespective of
the weather conditions.
• Simple/trouble-free system. There are no additional moving parts
(except in damaged condition). This aspect gives the operator a great
degree of conﬁdence. A chief ofﬁcer only arranges that the proper valves
(as usual) switch on the ballast pump. He then forgets about the process,
and returns only after some time to switch off the pump. The ballast
exchange takes place as many times as one desires, and maybe nobody
on board will notice anything.
• Outfittings. The plethora of big ventilation heads on the upper
deck are becoming obsolete. This aspect has been very welcomed by the
designers. It reduces the number of outﬁttings on the already congested
main decks, and saves strength from the otherwise inevitable upper deck
plate penetrations.
Some of the disadvantages also inherent to the system are :
• Initial capital cost. The system has an initial capital cost, due to
the extra piping installed. This cost is in the region of USD 20 to 70
thousand, depending on the size of the ship ranging from small feeder
vessels to large post-panamax ones. There is also a small reduction to the
deadweight, which ranges from 10MT to 40MT.
• Structural reinforcements. The ship’s structure should be reinforced to compensate for the material loss due to the passage of the two
(PORT and STARBOARD) main overﬂow pipelines. The ballast tanks
should also be reinforced to withstand the additional pressure imposed
by the head losses of the water travelling towards the fore or aft overboard
outlets.

Such a design should
elaborate on the pressure
losses of the additional piping under different ballast
exchange condition and
ﬂows, taking into account
combinations of tanks used,
pump capacities and vessel
draught conditions.
The tanks most likely to suffer from the increased pressure are the
centre double bottom tanks. One way to get over this, in cases where it
becomes a major obstacle especially on standard designs, is to arrange
for a locking mechanism. This permits only a certain combination of
tanks and pumps to be operated each time, and/or additional ﬂexibility
by installing ballast pumps of different capacities. The latter solution
minimises the ﬂow rate and consequently the pressure at the bottom of
the tank.
• Damage stability. Another matter that requires very close attention from the designer of the system, is for the ship to retain her damage
stability characteristics even though the ballast tanks are interconnected
through a common system. The main common overﬂow lines running
along the whole length of the ship from both sides should be arranged
above the damage water line, and also prevent the uncontrollable ﬂow
of water from one tank to another, regardless of the damage condition.
To satisfy the class damage stability requirements, depending on the
speciﬁc design, a number of isolating valves may be installed across the
piping to be used only when there are collisions or any other situations
that endanger the ship’s stability.
• Operational. The design should be such that the ballast water outﬂow does not obstruct the ship’s normal operational procedures. The
overboard ballast outlets should be constructed well away from the accommodation ladders, and the pier should be out of reach of the ballast
water discharge in case the de-ballasting operation takes place in the port
during the cargo operation.
The guideline of such design concepts is that the systems that aim
to protect life, property and the environment in the maritime industry
should be designed in a user- friendly way.
Furthermore, the design should be simple and able to withstand the
harsh marine environment.
Such modiﬁcations are difﬁcult to implement on existing ships. However, with the correct design during the construction phase, new buildings attain a high degree of safety which is easier to implement.
The port state controls, who police and monitor the implementation
of these regulations, should bear in mind that in today’s shipping industry, false log book entries are not the actions of lazy or criminal seamen.
These are actions of frustrated people, squeezed in the corner by the law
makers on the one side and the charterers/managers/owners on the other
side, where their only way of surviving is by breaking the rules.
■
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Medical repatriation ca
■ ■ The Philippines has been consistently providing seafarers to numerous vessels plying international routes. With a good grasp of the English
language, Filipinos are widely accepted as one of the best, if not the best
seafarers in the world.
Considering the number of
Filipinos being employed by foreign shipowners, it is imperative
Mr Ruben T Del Rosario
that foreign shipowners possess
MANAGING PARTNER
knowledge of certain areas of
Del Rosario & Del Rosario, Manila
general importance in the Philippine maritime industry involving seafarers to assist them in their daily
interactions with Filipino seafarers.
One of these areas involves medical repatriation of seafarers. Medical
cases involving Filipino seafarers result in shipowners incurring unnecessary expenses which may realistically be decreased just by assessing and
determining the causes for medical repatriation.
One of the local manning agents’ company doctors, Dr Nicomedes
Cruz prepared a descriptive study of Filipino seafarers who were repatriated for medical reasons in the last ﬁve years in order to illustrate the
following:
1. The major causes of medical repatriation among Filipino
seafarers;
2. The major causes of disabilities among repatriated Filipino
seafarers;
3. The percentage of repatriated Filipino seafarers who were
assessed a disability and who were declared ﬁt.
Dr Cruz also prepared certain recommendations based on the study
conducted.
The descriptive study involved 5,315 seafarers who were repatriated
and treated in Manila between January 1st 1988 up to December 31st
2002.
During this ﬁve-year period, illnesses accounted for 64 per cent of
all medical repatriation cases while 36 per cent were all connected with
injuries.

ILLNESSES
According to Dr Cruz, the ten leading causes of medical repatriations due
to illnesses and according to their prevalence are as follows:
1. Cerebrovascular Diseases
2. Diabetes Mellitus
3. Hemmorhoids
4. Gallstone
5. Cardiovascular Diseases
6. Inguinal Hernia
7. Gastritis
8. Hypertension
9. Urinary Tract Infection
10. Appendicitis
As Dr Cruz aptly puts it, a signiﬁcant number of the primary causes
of medical repatriation cases due to illnesses can easily be detected during
the pre-employment medical examination (PEME). Hernia, hypertension, subcutaneous tumour and hemmorhoids should be detected as long
as there is a good physical examination during the PEME.
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A signiﬁcant number of the primary causes of medical repatriation cases due to

Dr Cruz recommends that an ultrasound of the abdomen be included
in the PEME to determine the presence and/or absence of gallbladder
stone, liver tumour and kidney stone.
In order to detect diabetes mellitus, Dr Cruz highly recommends that
a 2-hour post-prandial blood sugar test be done during the PEME. This
test is deemed a good standard in diagnosing diabetes mellitus. It is also
useful in detecting glucose tolerance or those persons who are prone to
developing diabetes mellitus in the future.
With respect to hypertension which is a risk factor for the development of cardiovascular and cerebrovascular diseases, Dr Cruz suggests
that lifestyle modiﬁcations while on board the vessel would deﬁnitely
decrease the prevalence of such an illness. Maintaining a healthy diet,
low salt and fat intake, moderate alcohol consumption, regular exercise,
cessation of smoking, sufﬁcient sleep and adequate relaxation are several
lifestyle modiﬁcations which may help reduce the risk of hypertension.
To prevent the prevalence of kidney stones as one of the major causes
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ses can be prevented!
repetitive exertion. Based on these causes of injuries, it is recommended that mechanical devices be
utilized such as hoist and other lifting tools, conveyors and carts to decrease injuries on the backs of
Filipinos. Use of proper footwear obviously could
prevent slips and provides a ﬁrmer base for lifting. Instruction on proper back mechanics such as
proper lifting techniques, proper lifting postures,
tandem lifting, avoidance of twisting or bending,
avoidance of asymmetrical lifting and use of back
supports or abdominal belts during lifting can also
minimise injuries.

DISABILITY/FITNESS PERCENTAGE

illnesses can easily be detected during the pre-employment medical examination.

of medical repatriation among Filipinos, Dr Cruz recommends that they
increase their oral ﬂuid consumption, preferably distilled water and avoid
foods which have high levels of calcium and uric acid since both calcium
and uric acid form two main components of kidney stones.

INJURIES
Injuries, on the other hand, can be subdivided into two components,
the soft tissue injuries and fractures. Soft tissue injuries comprise 64 per
cent of the repatriation while 36 per cent of repatriation cases involve
fractures.
Going further, disc herniation, lumbosacral strain, lacerated wounds,
contusion and burns accounted for 59 per cent of all soft tissue injuries.
Fractures of the hands are likewise the most common fractures suffered
by Filipino seafarers.
These occupational injuries often result from either acute dynamic
overload such as heavy weight lifting or slips and falls or from chronic

87 per cent of the 5,315 Filipino seafarers included
in the study were eventually declared ﬁt to work. 13
per cent were determined to be suffering from either
partial or total disability.
The ten leading causes of partial and total permanent disability are:
1. Disc Herniation
2. Fractures
3. Cardiovascular Diseases
4. Traumatic Amputation
5. Cerebrovascular Diseases
6. Malignancy
7. Diabetes Mellitus
8. Burns
9. Ligamental Tear
10. Hearing Loss
Moreover, 56 per cent of all disabilities are classiﬁed as partial permanent disabilities while 44 per
cent are classiﬁed as permanent disabilities.
All data compiled by Dr Cruz points to one signiﬁcant conclusion and that is, medical repatriation of Filipino seafarers can be minimised if there
are medical tests/programs in place which would
endeavour to detect and/or determine the precise
physical condition of seafarers before they serve on board vessels. The
recommendations of the company doctor should be highly considered
in order to minimise, if not prevent cases of repatriation due to medical
reasons.
The battle to control medical repatriation cases is increasingly affecting the expenses being incurred by shipowners but it can be won,
although not overnight by being mindful of the various common causes
of repatriation and by reviewing the pre-employment medical (PEME)
tests undertaken by the seafarers. We understand that the most P&I clubs
have focused their consciousness on this problem and have developed
their own PEME schemes in an effort to minimise cases of medical repatriation which result in reduced cost on the part of vessel interest.
■
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Some things to think about
before concluding a ﬁxture
Anders Leissner
FD&D MANAGER
Team Göteborg III

■ ■ Assisting members in charterparty disputes is by far the most common task for the
Club’s FD&D lawyers. On reﬂection, that
may not be so strange. The vessel is worth a
great deal of money and the charterparty is the
mechanism by which it is placed at the disposal
of a third party.
Also, negotiating and concluding a charterparty is generally a swift process, often undertaken by parties unfamiliar to each other. It is
therefore important to keep in mind that what
the parties do and say during the negotiations
as well as put down in the contract will have far
reaching legal implications.
A detail in the contract or an act or omission
during the negotiation process that at the time
appears insigniﬁcant may ultimately decide a
claim worth several hundreds of thousands of
dollars. However, the homework that should be
undertaken before the ﬁxture is concluded is
not solely related to the charterparty terms.
Here is a list of some common pitfalls and
suggestions on how to avoid them.

Know your charterer
Knowing your charterer’s ﬁnancial strength is
crucial in assessing the ﬁxture’s risk.
If a dispute arises, no matter how favourable
the legal merits may be, there is no beneﬁt in
obtaining an arbitration award or a court judgement if there is no company or assets against
which this can be enforced.
The Club has been involved in numerous recovery attempts where the chartering company
has disappeared or possibly even did not exist
when the ﬁxture was concluded. Under such
circumstances, the chances of a recovery are
very slim. It is therefore sensible if not essential
to obtain background information about the
contractual counterparty.
What is the company’s history? A starting
point could be BIMCO or IMB who publish
information about defaulting companies.
It may also be worth checking the individuals that are behind a new and/or unknown
company. In our view, money spent in perform-
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ing such checks is money well spent.
Under English law, generally, a charterer
Also, free information can be obtained from
can order a vessel on a last voyage provided the
the brokers who may have an obligation to re- voyage is reasonably expected to be completed
veal information such as their principal’s place
within the “charter period”.
of registry etc. On the other hand, if the comA recent court case has clariﬁed how the
pany was not registered it did technically not length of that period should be calculated. In
exist and in that case the brokers acted without
the Kriti Akti ([2003] 2 Lloyd’s Rep. 584) the
the authority they purported to have and could High Court established that if the charterparty
be personally liable for damages.
contains an option in the charterers’ favour to
If it is difﬁcult to obtain necessary informa- extend the charter period with XX days, as well
tion there may be a reason to be cautious.
as an option to add off-hire periods, the length
Further, ensure it is clear which company is
of the option period, if exercised, should be
the true contractual counterpart. The Club has
added to the original charter period before any
been involved in arbitration proceedings where
off-hire periods are added.
the company to which our members thought
It is also important to remember that when
they chartered their vessel subsequently al- the charter period is described as “six months”,
leged they acted on behalf of another company. “two years” or something similar English courts
Whether such an allegation will have any suc- apply a reasonable margin that will allow a
cess will depend on available evidence from
charterer to send the vessel on a ﬁnal voyage if
ﬁxture negotiations, which therefore should be
this can reasonably be expected to end beyond
carefully recorded.
the stated period itself but within the implied
margin. A margin will not be implied if there
When is a deal a deal?
is a certain “maximum” time or where the parUnder English law, a contract has been made
ties themselves have expressed a margin such as
where there is clear agreement on all essential “XX days more or less”.
terms unless the parties have agreed otherOn the other hand, if the period is described
wise. There is no need for a special form. It is “without guarantee” it is not necessary for the
therefore not uncommon to ﬁnd disputes as to
charterers even to have reasonable grounds
when there was a binding agreement. In order for believing that the estimate was accurate
to ascertain the position it will be necessary to
although they need to make their estimation
construe the communications that preceded
in good faith.
the alleged contract. For instance, if there is
Knowledge of these phrases and words
an intention that there should be no binding
before they are inserted in the charterparty
contract unless the parties sign a charterparty will save signiﬁcant time and costs disputing
this intention should be clearly stated in corre- them later on.
spondence. Therefore, for this reason it is also
important to keep records of pre-ﬁxture corSecurity for claims
respondence including memos from meetings An owner who has a claim against his charterer
and telephone conversations.
will enhance his prospects of making a recovery
It is similarly important to know the legal if he can obtain security for his claim.
implications of and when to use phrases such as
Both the NYPE 1946 charterparty (clause
“subject to contract”, “subject to survey (permis- 18) and NYPE 93 (clause 23) entitle the owner
sion or approval)” and “subject to details” which
to lien cargo and sub-freights/hire for outwill all play a part in the assessment of whether standing sums. Further, BIMCO has drafted
a binding agreement has been concluded.
a lien clause that gives owners an express right
to lien the charterer’s bunkers (Lien Clause for
Charter period
Time Charters). Possibly, the latter clause is
and last voyage orders
the most effective one since it may be difﬁcult
Under a time charterparty, the length of period
for an owner to actually exercise his rights to
that a charterer can use the vessel is not an un- lien cargo if he also is obliged to make delivery
common ground for disputes, in particular if under a bill of lading. If so, he can be compelled
the market has ﬂuctuated.
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– reﬂections
from an FD&D
perspective

by a local court to release the cargo irrespective
any rights under the charterparty.

Clear hire payment clause
The hire payment clause should be clear so
there is no doubt when hire should be paid and
what will happen if hire is not paid.
Further, any owner who wishes to take remedial actions for non-payment of hire should
ensure that he applies the clause very strictly.
Failure to immediately respond and send appropriate notices as per the payment clause
may result in the owner losing his rights to
take appropriate action such as suspension of
the vessel’s performance and/or withdrawal of
the vessel from the charterers’ service. If action
is taken without a right to do so the owner will
be in breach and may face substantial claims
for damages.

Clear law and jurisdiction clause
The Club has discussed in previous Club Letter
articles the importance of having a clear law
and jurisdiction clause (No 3-2000 and No
1-2002). In the event a dispute will arise the
parties will save time and money if there is a
clearly deﬁned method of how and where to
resolve it.

Consistency
Before ﬁnalising a ﬁxture the parties are recommended to read through the charterparty to see
if the clauses are consistent, both individually
and with each other. A great number of claims
arise simply because in negotiating a ﬁxture
the parties and/or their brokers have negotiated terms that are inconsistent.

to sign a charterparty but the voyage was
performed nevertheless. When the claim
arose, charterers went silent and owners were
forced to commence arbitration proceedings
in London.
The proceedings were brought under a
ﬁxture recap that referred to a clean Gencon
charterparty, which by its form refers disputes
to arbitration in London unless the parties have
stated otherwise. The Tribunal found it had
jurisdiction and rendered an award by default
in the owners’ favour after assessing owners’
claim and the legal merits on the basis of owners’ evidence.
However, when the owners sought to enforce the award in Spain the charterers argued
there was no clear agreement to refer disputes
to London arbitration and, consequently, that
the award was illegitimate. The Spanish enforcement proceedings were very complex and
lasted about one and a half years. Ultimately,
the Spanish Supreme Court dismissed owners’
case on the basis that there was no clear arbitration agreement.
Needless to say, had there been a signed
charterparty there would also have been a clear
arbitration agreement. The fact that Spain has
ratiﬁed the New York Convention, which is
intended to facilitate enforcement of foreign
arbitration awards (which in this case was a

proper English award), did not assist owners
at all.
The Club did however not give up the
pursuit and was able to locate a wholly owned
subsidiary to the charterers’ company in the US.
However, good news soon turned bad when the
owners learned from US lawyers retained by the
Club that the absence of a signed charterparty
could make enforcement difﬁcult in the US as
well. However, the mere threat to commence
proceedings against the US subsidiary proved
to be a sufﬁcient incentive for the charterers
to settle the debt voluntarily. Therefore, at the
end the owners probably obtained a better result than could have been expected under the
circumstances.
The above text highlights some of the issues
that are worthy of consideration when concluding a ﬁxture. Of course, the list is not exhaustive. It is however clear that many disputes can
be avoided by taking certain steps before the
ﬁxture is concluded. Any member with FD&D
insurance will have easy access to qualiﬁed legal
experts who will be able to assist and advise
if questions arise during the ﬁxture process.
Post-ﬁxture, the advantages of having FD&D
insurance are equally obvious. Any member is
welcome to contact the Club to discuss how our
FD&D insurance can supplement any existing
insurance arrangements.
■

Sign the charterparty!
It is remarkable how rare it is for the parties to
sign the charterparty. Leaving the charterparty
unsigned is a dangerous practice, since in many
parts of the world it is not possible to enforce an
arbitration award if the proceedings have been
brought under an unsigned charterparty. Some
charterers routinely take advantage of this fact
by refusing to sign charterparties in order to
become “untouchable”.
The Club was recently involved in a case
where an owner pursued a Spanish charterer
for a claim for deadfreight. Charterers refused
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LAONDON
rbitration
V.

Tejpal Dhesi
FD&D MANAGER
Team Piraeus

■ ■ It is appropriate to be writing this particular article at this time. Between April 26th
& 30th 2004, London will host the Fifteenth
International Congress of Maritime Arbitrators (ICMA XV), which is held every 2-3 years.
New York hosted the event in 2001 and it was
held in Auckland in 1999.
In addition, the London Maritime Arbitrators Association ( LMAA) Annual Dinner
will be held in conjunction with the Congress
Dinner on Thursday April 29th 2004 with the
principal speaker being Lord Philips of Worth
Matravers, MR. It is hence a very important
time for arbitration.
This article focuses upon these two prominent and frequently talked about fora for arbitration. In comparing both London and
New York, we see both of them have a wealth
of history. London arbitration produced one
of the more radical changes, culminating in
the Arbitration Act 1996. This Act applies to
arbitrations commenced on and after January
31st 1997. The Act (or the draft Bill which is
how it started its life) was “to consolidate
with amendments, the Arbitration Act 1950,
the Arbitration Act 1975, the Arbitration Act
1979 and related enactments. Such far-reaching reforms, which produced the Arbitration
Act 1996, represented a complete overhaul of
London arbitration, which it is hoped will see
it progress signiﬁcantly over the years. However,
it is worth noting we can actually trace its origins to a much earlier time, namely the Arbitration Act of 1889 and the Acts of 1930 and 1934.
All such Acts have been repealed (they are no
longer in force).
Similarly, the United States Arbitration Act
was enacted on February 12th 1925, and codiﬁed July 30th 1947. Since then, it has also seen
a number of amendments without necessarily
going through the same overhaul we witnessed
with the Arbitration Act 1996. Apart from
statute, both jurisdictions have their respective
terms, the SMA (Society of Maritime Arbitrators) in New York and LMAA in London, which
aid the application of the Arbitration Acts and
provide guidance on pursuing an arbitration
which is subject to either set of terms. The SMA
terms were revised in September 2003. Whilst
the LMAA terms are those which are current
as of January 1st 2002.
10

NAEW YORK
rbitration

COMPARE
&
CONTRAST
It is worth noting here that the most commonly used time charter, the New York Produce Exchange (NYPE) form sees its origin in
New York in 1861. Since then its revision has
seen at least two forms in circulation, namely
the 1946 version and more recently, the 1993
version. Clause 17 in the 1946 form remains
one of the most popular arbitration clauses. In
its printed form it provides for either London
or New York, the choice remaining with the
contracting parties during their ﬁ xture negotiations.

Commencing Arbitration
In commencing New York Arbitration, Section
6 of the SMA Rules provides that a party “may
initiate an arbitration by giving written notice to
the other party of its demand for arbitration and
naming its chosen arbitrator.
“The party initiating the process shall set forth
the nature of the dispute, the amount of damages
involved and the remedy sought. The parties are
free to amend or add to their claims until proceedings are closed pursuant to Section 25”
In considering the SMA Rules, we have
found that the above very succinctly gives a
ﬂavour of New York arbitration. Namely, the
informal approach to commencing an action.
Such informality is evident throughout the
Rules in what may be perceived as a more
relaxed approach.
Regarding the appointment, there is no
time limit imposed in respect of appointing

an arbitrator or how long an opponent is given
within which to make his appointment. However, Section 10 of the SMA Rules is a new
revision in that it allows a Claimant to appoint
a second arbitrator if the other party does not
appoint one within 20 days. Such a procedure
can be compared to the appointment procedure
stipulated in Clause 24 of the Asbatankvoy
charter.
Whilst London arbitration adopts a more
formal approach, this is also to be welcomed
because it provides a greater degree of certainty and speciﬁcity so that the parties know
precisely what their obligations are with regard
to what needs to be complied with. Compare
making appointments under the SMA to making them under the Arbitration Act 1996. Section 16 (5) of this Act states that “upon making
an appointment, the other party has 14 days
within which to appoint an arbitrator”. If they
fail to do so, they are asked again to make their
appointment within seven clear days (Section
17 ss (2) 1996 Act).
The SMA Rules perhaps go further in their
Rules on commencing arbitration. Section 5
of the US Arbitration Act allows a claimant to
compel arbitration by enlisting the assistance of
the court in doing so. London Arbitration has
not yet adopted such an approach. However,
the court in England is now given wider powers in arbitration; it may give directions as to
the making of any arbitration appointments,
Section 18 (ss) (3) of the Act. This of course
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raises the question of whether compelling
arbitration can really be seen to be within the
concept of freedom of contract. Should any
party be allowed to compel arbitration? The
answer to this can be found in a quote from
Charles S Haight JR speaking as U S District
Judge in 1988:
“businessmen cannot be made to arbitrate
against their will, but if they sign a contract
agreeing to arbitrate, the court will compel them
to do so.”

The Hearing
The Procedure in both New York and London
arbitration permits either party to request an
oral Hearing. A documents-only arbitration
is also permitted. See Section 27 of the SMA
Rules and Paragraph 13 (c) of the LMAA
Terms (2002).
In Section 27 the SMA Rules makes a brief
mention of the procedure to be followed and
states “the parties shall make their Submissions
of Documents and briefs on such Schedule as they
agree. If the parties cannot agree, the Panel will
establish the Schedule”. Contrast this with the
LMAA procedure which gives more speciﬁc
time frames for the parties to comply with. In
all cases, whether there is to be an oral Hearing
or not, the LMAA terms provide for a procedure in Paragraphs 1-4 of the Second Schedule
which stipulates the time frame for service of
the Claim /Defence/Counterclaim/ Reply etc.
The parties are, however, at liberty to vary such
procedure and the time scales involved. The
LMAA provides a greater, more structured
procedure. The SMA in the ﬁrst instance allows the parties to agree such procedure and
will intervene only if requested/required to
do so. An observation at this stage could be
that, if the parties do not have the guidelines,
it is perhaps less clear as to the procedure they
should adopt and what stage they have reached
in the proceedings and when an award can be
expected.
The SMA devotes Sections 14-21 of the
SMA Rules to the oral Hearing and the procedure to be followed. Section 27 is the one devoted to documents-only arbitration. Invariably, an oral Hearing can involve a greater need
for stating how the matter can or will proceed,
including witness evidence, which is the main
reason for invoking such a Hearing to take
place. But this raises the question of whether
New York sees more oral Hearings rather than
documents-only arbitrations?
It is worth bearing in mind that whether
it is an oral Hearing or not, the end result is

always the same, i.e. an award in either party’s
favour. Section VII of the SMA Rules deal with
the time permitted for the issuance of an award.
Section 28 provides that this should happen
within 120 days, whilst Paragraph 20 of the
Second Schedule of LMAA Terms (2002) provides that an award should be available within
six weeks. Either time limit is permissible, but
in practice the reality could be very different! It
could, amongst other things, depend upon how
busy the arbitrator(s) is/ are or the complexity of
the issues involved and whether it is possible to
reach a ﬁnal decision. However quickly a decision is reached, it is of utmost importance that
both fora continue to believe in efﬁcient and
prompt arbitration.
Both of these fora produce awards which are
party to the 1958 Convention on the recognition and enforcement of foreign arbitral awards
signed in New York on June 10th 1958. So when
an award is collected, if the paying party fails to
pay, it should be possible to take the award and
enforce it in the proper jurisdiction to obtain the
local court’s assistance on enforcement, namely
payment.

Legal costs
In the foregoing we mentioned that arbitration
should be efﬁcient and prompt. We did not
mention an extremely important consideration,
especially for an FD&D Class, which is that of
legal costs. How much will it cost to pursue the
claim? If pursued and successful, how much will
the costs recovery actually be? We should clarify
here that legal costs are not only those of legal
Counsel but also include arbitrators’ fees and
those of experts, if any.
London arbitration, where it applies English law, follows the general principle that “costs
should follow the event”, S 61 Arbitration Act
1996. Generally speaking, a successful party
may expect to be awarded the costs of the arbitration. So if a claimant, as the winning party,
recovers a whole or substantial part of his claim
he will be the winning party. The event is the
successful outcome for him and costs follow the
event by being awarded to him. In awarding
such costs, the Tribunal can depart from such
principle where it appears to be appropriate to
do so, for example, when a party acts in an
unreasonable or oppressive manner. The award
itself should provide assistance/guidance on
how the Tribunal has arrived at its particular
decision.
S63 of the Arbitration Act 1996 is designed
to deal with the recoverable costs of the arbitration. The Tribunal will do as it thinks ﬁt, and

it shall specify (a) the basis on which it has acted
and (b) the items of recoverable costs and the
amount referable to each, S 63 (4).
It should be noted at this point that in London arbitration, the parties can agree amicably
upon a quantum of costs or they can rely upon
the assistance of the Tribunal to rule on this
matter in accordance with the Act. In addition,
the parties may employ the method of taxation
on assessing costs which should reasonably be
put forward in the costs to be claimed. The
costs of such taxation should ordinarily also
form part of “the event” and hence part of any
recovery. Ultimately, any award on costs will be
delivered by the Tribunal.
Both New York and London can award
costs, so to some extent, they both follow the
principal, costs should follow the event. That is,
however, where the similarity ends.
In New York, we must look to the amended
SMA Rules to obtain guidance on the awarding
of fees and expenses. Section 30 of these Rules
provides that the Panel “ shall assess arbitration
fees and expenses as per Sections 15, Sections 36
& 37, and shall address the issue of attorneys’ fees
and costs incurred by the parties.” The Panel can
also award reasonable fees and expenses of the attorneys. which shall be quantiﬁed in the award.
The FD&D Class was recently successful in
a New York arbitration. It would perhaps have
been appropriate for the arbitrator to either ask
for Submissions on costs or reserve any such
Ruling until after the award but he did not do
so. Instead, we received an award of costs of
USD 20,000 notwithstanding the fact that we
incurred in excess of USD 100,000. We are
unclear as to how the arbitrator arrived at such
a ﬁgure but we also assume he considered this to
be reasonable and within his authority to award
reasonable fees and expenses. By contrast London arbitration employs a degree of consistency,
and provides guidelines for the arbitrators/the
parties, we wonder to what extent this is the
practice in New York arbitration. Is it the case
that the actual ﬁgures of costs is left to the arbitrators’ discretion? We think the position under
the SMA was summed up in the commentary
on the procedure “arbitrators have the power to
award a reasonable allowance towards attorneys’
fees and are encouraged to do so”. But what is a
reasonable allowance? Reasonable in one may
not be so in another arbitration.
On looking at a number of recent awards it
is unclear as to how arbitrators have awarded
costs. In some instances the winning party
received no costs! There could have been par-
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Legal update – the CMA CGM Djakarta
■ ■ The English Court of Appeal has recently
handed down a judgement ([2004] EWCA Civ
114) concerning a charterer’s ability to limit his
liability under the 1976 Limitation Convention
in relation to claims brought forward by his
owner. The judgement has clariﬁed that the
1976 Convention also applies in the charter/
owner relationship and, consequently, that a
charterer can limit liability for certain type of
claims made by an owner that for some reason
have not already been limited pursuant to the
Convention. Although it may be difﬁcult to
think of any situation where limitation has not
been made by the owner in the ﬁrst instance
(normally the situation will be that an owner
seeks an indemnity from his charterer under
a charterparty for third party claims) the
judgment clariﬁes a legal principle of great
importance.
The case relates to an incident that took
place in July 1999 when the vessel, a containership, suffered an explosion and had to be abandoned by her crew. The explosion was attributable to two containers containing bleaching
powder. The shipowner made a claim against
the time charterers for about USD 26,5 million
and asserted, which later was conﬁrmed by the
arbitrators and the courts, that the shipment
of the containers constituted a breach of lines
45-47 of the NYPE (New York Produce Exchange) charterparty which provided that the
vessel was to be employed in carrying lawful

he was acting. He therefore denied charterers
right to limit for claims relating to owners’
contribution to salvors as well as for general
Anders Leissner
average, which expressly fall outside the scope
FD&D MANAGER
Team Göteborg III
of the Convention, but acknowledged that
charterers have a right to limit liability for third
party cargo claims. The latter claims would be
containerised merchandise. After liability had
subject to limitation to the extent they have
been established the question was whether the
time charterers could or could not limit their not already been limited by owners due to, for
instance, they are brought against owners in
liability to these claims coming down the
tort in a jurisdiction that does not acknowledge
charterparty chain by application of the 1976
limitation. In other words, a charterer should
Limitation Convention.
not be worse off just because cargo interests
Prior to the CMA CGM Djakarta, the
route their claim via the owner, rather than
leading case on the point was the Aegan Sea
against them directly.
which related to a similar casualty albeit with
The CMA CGM Djakarta does not necesthe addition of oil pollution damages. In that
sarily overturn the law settled by the Aegan
case the charterers failed to limit liability and
the general perception of that case has been that Sea. The claims in the Aegan Sea consisted of
although it is possible for an owner to limit his “internal” claims such as loss of ship, freight and
bunkers, as well as indemnity claims for sums
liability to a claim coming up the charter chain
from the charterers the principle did not apply which the owner had paid to external claimants for salvage and pollution. Applying the rain reverse, such that the time charterer could
tionale in the CMA CGM Djakarta that each
not limit against the claim coming down the
charter from the shipowner. The issue in the- claim should be looked upon individually the
two cases seem to be consistent with eachother;
Aegan Sea to a great extent evolved around the
literal interpretation of the 1976 Convention, purely “internal” claims should not be allowed
to dilute a limitation fund at the expense of
and in which capacity a charterer is acting.
external claimants (for which purpose a limitaThe judge in the CMA CGM Djakarta
adopted a slightly different approach and con- tion fund is usually set up in the ﬁrst place), and
ﬁrmed that a charterer’s ability to limit liability claims for salvage and pollution expressly fall
outside the scope of the 1976 Convention and
will depend on the type of claim that is brought
are therefore not subject to limitation.
against him rather than the capacity in which
■
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at all. Perhaps it is not sufﬁcient to encourage arbitrators to make such costs orders, but in fact the
&
law should positively support such an idea. Otherwise, there is a greater scope for uncertainty
and a party looking to appoint an arbitrator may
appoint one who is more favourable to awarding
a substantial part of the costs. The SMA awards do not necessarily provide clear guidance in this respect. In contrast, whilst London arbitration
may not always award all of its costs, it is understood that a substantial
part should be recoverable because it follows the event.

COMPARE
CONTRAST

Publication of Awards
From the foregoing, it can be seen that making New York awards available
publicly provides the parties with assistance in assessing the legal position,
arbitrators to be appointed and parties involved etc. New York has opted
for what may be termed as a full and frank disclosure.
London arbitration similarly publishes arbitration awards in its newsletter. But after a recent analysis opted not to extend such disclosure to
include the names of the parties and arbitrators involved. A number of
clients prefer the anonymity of London arbitration, so whilst it will not
be apparent whether they are the winning party, equally, if they lose an
12

arbitration that will not be obvious either. There is a trend towards such
disclosure, with parties being asked if they wish an award and the identity
of the parties involved to be disclosed. But this is a positive choice given
to the parties involved. New York arbitration, on the other hand, does
not seem to seek the parties’ consent to disclose the award prior to doing
so. It is assumed consent is granted.
In the arguments for and against full and frank disclosure, it should be
borne in mind, that most if not all charterparties contain a clause which
states the contract is “private and conﬁdential”. Commercial businessmen
do not wish for the world at large to see how their operations are conducted and at what rate they are ﬁ xing their ships. A discreet silence can
always be found in the shipping market, even when times are buoyant.

Conclusion
In undertaking a compare and contrast exercise between London and
New York Arbitration, it has not been possible to cover all the issues and
there are probably many more points which could or should have been
raised. But it is hoped that the above has provided some food for thought
and room for discussion. Both fora remain fundamental and central to
the resolving of disputes between parties. Both strive to achieve a cost
effective, prompt and efﬁcient means of resolving disputes. The users
of each arbitration forum will be the ultimate judges as to whether such
aims have been achieved.
■
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Deviation from ISM procedures

PHOTO: THE SWEDISH CLUB

CAUSED GROUNDING
■■ A dry cargo vessel was leaving the quay, stern ﬁrst, assisted by a tug.
A pilot was on board and the purpose was to swing the vessel round in the
harbour basin. The speed became too high, partly because, for a few moments, the master reversed without notifying the pilot. The ship could not
be stopped fast enough and beached on the other side.
The cause was considered to be a deviation from ISM practices and procedures, since there was no planning before departure, the master reversed
without informing the pilot and the deck ofﬁcers did not understand the
communication between the pilot and the tug. A contributing factor was
that the deck ofﬁcer on the poop deck failed to warn the bridge against assuming the high speed.
■

This photo is for
illustration only and
has nothing to do
with the text.

This text is a translation from the
Swedish Maritime Administration’s
newsletter Sjörapporten, no. 1 2004.

SUCCESS FACTORS for ISM
are becoming clearer
■■ Whatever one would identify as the cause of the above incident
– deviation from ISM, lack of proper Maritime Resource Management,
or perhaps a combination of both, it provides a good example of situations that often happen at sea. It is easy in hindsight to claim that the
Martin Hernqvist
people involved should have acted differently and followed the ISM
LOSS PREVENTION MANAGER
Loss Prevention & Information Services
procedures. But for people who may have been through a large number
of similar situations without an accident, it is far from easy to change behaviour.
ISM was developed with the purpose of safeguarding the company against accidents. The above incident clearly
illustrates that the ISM requirements for procedures and checklists are as important
for critical routine tasks as for tasks carried out on an infrequent basis. It is likely that
the adherence to procedures remains an important challenge for many companies in
our industry.
This problem is not conﬁned to shipping. A recent report from the aviation industry,
where the use of procedures is normal, states: “Standard operating procedures (SOPs)
form the basis for the operation of the aircraft and it is thought by the whole industry
that very few incidents would occur if SOPs were adhered to rigidly. However, it is clear
that, in common with most safety-critical industries, absolute compliance to the letter
of all written procedures is not regarded as feasible. The extent of the non-compliance
is inﬂuenced by the prevailing safety culture in the company.”
(Extract from an aviation industry report.)
So, what could one do to get the most out of ISM and ensure that procedures are
adhered to when required? Dr Phil Anderson of the Nautical Institute published the ﬁndings of an extensive research on
ISM in October last year. Perhaps the answers could be found in the factors common to those companies who claimed
to be experiencing the most positive results from ISM. Some of these factors were:

…it is thought
by the whole industry
that very few incidents
would occur if SOPs
were adhered to rigidly.

• Leadership and commitment from the very top of the organisation.
• Paperwork reduced to manageable levels – including procedure manuals, checklists, reports etc.
• A sense of ownership/empowerment by those actually involved in the implementation process of the Safety
Management System – i.e. the personnel on board the ship.

• Continuity of employment of personnel both ashore and on board ship.
• Two way communication between ship and ofﬁce – with mutual respect.
• Awareness of the importance to the individual and to the company of managing safety.
■
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The International Group
Reinsurance Programme
■■ Reinsurance is a fundamental requirement for
each of the individual InterLars Nilsson
national Group clubs. The
REINSURANCE MANAGER
clubs, under the umbrella
Finance & Reinsurance
of the Group, combine to
arrange a reinsurance programme for the ultimate beneﬁt of all of their
members, focusing on their mutual status.

Structure of the programme
Club retention – The individual clubs retain the ﬁrst USD 5 million
of each and every P&I claim. The retention has been stable at this level
since 1995. There is, however, pressure from the larger clubs to increase
the club retention and we will almost certainly see the ﬁrst step in this
direction next year.
Pool – The ﬁrst USD 45 million of claims above the club retention are
pooled within the group of P&I clubs. The advantage of pooling claims
is that we avoid paying a risk premium to the reinsurance market as we
share the claims at net cost.
From this year the pool layer has been increased from USD 25 to USD
45 million. The plan is to put this new third pool tier in a captive insurance company owned by the members of the International Group. The
captive company will be named Hydra Insurance Company, Ltd.
The individual clubs’ share of the pool is a product of their share of
the total premiums, gross tonnage and claims.
Group Excess of Loss – The International Group Excess of Loss cover
is the largest individual placement in the reinsurance market. For many
reinsurers, the liability that they accept under this programme forms their
single greatest risk exposure.
The programme is made up of four layers and has a total cover limit
of USD 2 billion. Oil pollution claims are limited to USD 1 billion. The
approximate annual cost for this protection is USD 214 million. The
security is primarily Lloyd’s, but also involves all of the major reinsurance
markets in the world.

The group have decided to retain 25 per cent of the ﬁrst layer of USD
500 million. This risk will be put into the captive Hydra together with
the 3rd pool tier. The reason behind retaining this speciﬁc part of the
programme is that the bulk of the cost is to be found in this layer which
makes retaining the risk cost-effective.
Overspill – The overall limit for P&I claims is calculated at 2.5 per
cent of the property limitation fund under the 1976 Limitation Convention of all ships entered in the International Group clubs. Current
estimates put this limit at USD 4.25 billion.
Losses in excess of the USD 2.05 billion limit of cover and retention
are known as overspill claims and are shared by the pool. It is possible for
an individual club to purchase cover for their share of an overspill claim.
The Swedish Club currently does not protect this exposure.

Reinsurance strategy of the International Group
The International Group aims to assist the member clubs collectively and
cost efﬁciently to manage the uncertainty in their results by:
• Maximising the advantages of the spread of uncorrelated risk in the
businesses of the member clubs.
• Providing the clubs with the option of reducing potential dependence on the reinsurance market by jointly retaining more risk.
• Managing the marketing of the programme so that their leverage on
the reinsurance market is optimised.
The amount of uncertainty that is tolerable will vary from club to club
and year to year as economic conditions in the shipping and investment
communities change.
The long-term aim of the Group is to:
• Deliver price stability over time.
• Buy reinsurance when it is cost efﬁcient to do so and increase retentions at times when reinsurance prices are less cost efﬁcient.
• Use a Group Captive for the formal retention of risk.
• Periodically review the performance of the reinsurance brokers and
consider whether or not to invite alternative tenders.
• Consider direct placements.
• Ensure that there is consistency of approach over time.
• Recognise that each club has a unique risk appetite which needs to
be accommodated by the structure.
The strategic role of reinsurance is to:
• Absorb low-frequency high-value losses.
• Absorb unexpected deterioration in results from the high frequency
of smaller losses.

Hydra Insurance Company, Ltd – the Group Captive
Hydra has been founded to provide a vehicle to enable the Group to build
up reserves, which could then be used to provide the backing for progressively greater risk retention in future, reducing reliance upon reinsurance,
which has been a strategic goal of the Group for many years.
Hydra will be formed in Bermuda under the Segregated Accounts
Companies Act 2000.
■
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Welds and embedded impurities.

Evidence of weld repairs.

The Swedish Club in drive
to reduce propeller-related claims
■■ An analysis of a series of claims arising from propeller failures suggests that the cause often relates to weld repairs during production. Having experienced numerous signiﬁcant claims of this type, the Club has
now launched an initiative designed to reduce such claims.
It is important to be proactive when a succession of claims clearly
indicates a recurring problem. The consequences are serious enough in
their own right and, at worst, could lead to a grounding and spill. It is
not unusual to ﬁnd casting defects when propellers are machined. There
is no doubt that minor defects in non-critical areas may be repaired with
conﬁdence. More substantial repairs, however, are quite another matter.
Major repairs require classiﬁcation approval.
During the period 1997-2003 the Club dealt with 11 claims involving
lost blades. Clearly, action has to be taken to reduce the number of such
failures. With this in mind, we have opened a dialogue with class, to
examine the options for revised procedures in this important area.

Critical areas
Technical investigation of the 11 claims revealed several welds in critical
areas of propeller blades – in some cases at locations where weld repairs
are generally not permitted under class rules. Some welds were of very
poor quality. Some defects were indicative of poor control over casting
procedures. In no case were documents available showing class approval
of weld repairs in critical zones.
Propellers are high-value items. Minor defects may be repaired safely
by welding. Weld repairs in critical areas, however, can make propeller
blades more susceptible to fatigue failure. Casting defects and welds may
also initiate cracks. The worst case would be to carry out such repairs
without notifying class or buyer. It is important to appreciate that such
repairs are virtually invisible on a polished new propeller. Potential problems may well pass visual inspection if not disclosed in good time. Defects
and repairs will become visible only later, when they are exposed by the
etching effects of seawater. This may not become apparent, unfortunately,
before blade failure.
It is our hope that discussions with class will raise awareness of problems which can give rise to very substantial claims.

Welds and cracks
One investigation by the Club focused on two sister ships suffering similar blade failures during the early years of service. Welds and cracks were
found at the roots of 18 of 19 blades subjected to close inspection. This

prompted the manufacturer to
recall and replace 54 blades in
service. Another case involved
Peter Stålberg
a similar failure and served to
DIRECTOR
underline the potential for conTechnical & Risk Assessment
sequential claims. There were, in
fact, two failures. On the second occasion the vessel required a rescue tow.
This was a reefer vessel and the ﬁnancial impact included signiﬁcant cargo
claims. In this instance, a blade crack originated in a weld repair in the
root area. Other blades were then checked and were found to have weld
repairs and cracks in the root zones.
In some situations, problems are revealed before failure, as in the case
of a vessel drydocked during 2000. Both propellers were found to have
weld repairs and cracks in the root area. The technical team investigating
this case reported that the documentation of the manufacturing process
was inadequate.
More recently, during last year, a tanker passing through ice lost a
propeller tip. Repairs commenced. While this work was under way, linear
defects and welds were discovered on both the suction and pressure sides
of the remaining three blades (several being within the critical 30 per cent
of the radius). The cause was found to be poor casting practices.
No doubt the problems are related to poor quality in the production process and we encourage our members to adopt procedures which
minimise the incidence of propeller failure. This requires more proactive
follow-up during production at the manufacturers.

Mandatory interim inspection?
At present, class rules – while varying in the detail – currently state that
welding should be avoided where possible, with welding in the critical
zone generally not permitted. All welds should be documented and subject to visual inspection by a class surveyor, backed up by selective dyepenetrant examination of critical areas. All manufacturers of propellers
have received approval from the classiﬁcation societies, but we would be
happy to see more active involvement on the part of the societies. For
example, perhaps it would be possible to introduce mandatory interim
inspection of the propeller, after the ﬁrst round of machining? With this
in mind, and with the objective of strengthening the current control
regime, we have forwarded our ﬁndings to the International Association
of Classiﬁcation Societies for consideration.
■
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Are

ready?

With just a few weeks left to July 1st 2004, which is the deadline for the im
International Ship and Port Facility Security Code (ISPS), those who have n
to compliance are probably too late !

Ken Bright
REPRESENTATIVE
The Swedish Club

■ ■ Since the ﬁrst quarter of 2003 international organisations, insurers, trade publications and lawyers
have been urging shipowners and port facilities to waste no time in implementing ISPS. By the end of
January those same organisations were expressing alarm at the lack of compliance which seemed to be
widespread.
For shipowners to obtain a certiﬁcate of compliance from a Contracting Government they must produce
an acceptable Ship Security Plan (SSP), supported by a Ship Security Assessment which follows an “on scene
security assessment” which is a mandatory requirement under ISPS and is ship speciﬁc. Amongst many
other things the SSP must provide details of the basic security measures that will always be in place (security
level 1) and the additional measures that will allow the ship to progress without delay to levels 2 and 3. The
plan must also provide for regular review/audit in response to experience and changing circumstances.

Company Security Ofﬁcer…
The information that is required from the “Company” is quite considerable and includes the responsibility
for crew hire, the ship employment, including identifying with contact information the charterers and to
include the Continuous Synopsis Record (CSR), a requirement under SOLAS XI-1 Regulation 5 which
covers historical details of ownership, bareboat charterers, safety management, Class etc (which record stays
with the ship). The Company must also appoint a “Company Security Ofﬁcer” (CSO) and ensure that the
CSO is sufﬁciently qualiﬁed and provided with information to put the SSP in place, ensure the personnel
are adequately trained and the SSP is kept under review with internal audits. Additionally, the CSO must
provide the ship with the information necessary to ensure effective communication with the port facilities
security ofﬁcers, as well as the other responsibilities directed by the ISPS Code.

…and Ship Security Ofﬁcer
The Company must also appoint a Ship Security Ofﬁcer for each ship, who provides the on board supervision and is responsible for co-ordinating the security measures, including, but not limited to, ensuring the
crew are adequately trained, the security equipment is properly operated, tested, calibrated and maintained,
also reporting all security incidents.
“Documents prepared for ISPS must be kept conﬁdential and only shown to an authorised body – such
as another State authority – a request from an unauthorised company or person should be reported to your
own certifying State. It may be that in the event of litigation some disclosure will have to be made but this
should not be done without approval from your legal advisor or the certifying State.”
Having obtained a valid certiﬁcate (without which, world wide international trading will not be possible) does not end the problems of security. States are given the power to inspect and control ships entering
their ports or territorial waters and detain, delay or expel ships, particularly if they suspect non-compliance.
Clauses have been designed to deal with problems that will certainly follow the introduction of ISPS.
Many of these place the burden on the shipowners if they fail to become properly certiﬁed, and on the
charterers if problems arise due to their failing to provide information required regarding the employment
of the ship. But where a ship is delayed or even refused access to a discharge port because of suspicions
over security who is liable to the innocent cargo for their losses? Is a ship that cannot enter a port or wait
at anchorage an arrived ship? There are clauses devised for charterparties that provide that notice of readiness can be tendered whether the ship is cleared for entry or not – the effectiveness of such clauses is yet
16

Security
The Swedish Club Letter 1–2004

mplementation of the new
not yet started on the road

to be decided.
Shipowners must be aware that Insurers may not
respond to a claim that arises out of failure to comply
with the Code and in certain jurisdictions that failure
may prejudice their rights to limitation. Whether insurers will respond to a claim arising out of a breach of the
Code (where certiﬁcation is properly obtained), will depend on the circumstances
of each case but the ramiﬁcations are of course very serious.
The safest way for shipowners is to become properly certiﬁed and to apply the conditions to their day
to day activities.

Additional requirements in the U.S.
This is very difﬁcult in the U.S. Not surprisingly the U.S. has adopted its own legislation, the Maritime
Transportation Security Act of 2002 (MTSA). While there is nothing in this act that is inconsistent with
the ISPS Code, certain commentators refer to provisions in MTSA not found in ISPS. These additional
requirements are:
§
Identiﬁcation of the Qualiﬁed Individual with authority to implement the ship security plan.
§
Explanation of how the ship security plan is consistent with the national and area maritime
transportation security plans.
§
Identiﬁcation of security measures available under contract or other means approved by the U.S.
Coastguard necessary to deter to the maximum extent practicable a transportation security incident or
substantial threat of such a security incident
§
Provisions for a comprehensive response to a transportation security incident, including notifying and
coordinating with local, state, and federal authorities (including the Director of the Federal Emergency
Management Agency), securing the ship, and evacuating persons on the ship.
§
A copy of the ship security assessment.

A useful checklist on ISPS
requirements can be seen on
the International Chamber of Shipping
website (www.marisec.org/isps-checklist)
and further information at the websites of
BIMCO (www.bimco.dk),
IMO (www.imo.org),
Holland & Knight (www.hklaw.com) and
the U.S. Coast Guard (www.uscg.mil).

The date for compliance with the U.S. act was set for December 29th 2003, and prior to that date there
was confusion whether the SSP for a foreign ship had to be presented to the U.S. Coast Guard for approval
or whether the Coast Guard would accept the approved certiﬁcate from a foreign authority as sufﬁcient.
The Coast Guard are on record as saying they do not require the submission of the SSP for their approval,
but that appears not to be the opinion of the U.S. House of Representatives who, over thirty days after the
Act was due to take effect, adopted a proposed change to the MTSA to make it clear to all that foreign ships
must submit security plans to the Coast Guard. The Senate views had not then been obtained. Where does
the shipowner stand? Perhaps the safest course would be to submit the plans to the Coast Guard, or at least
obtain a waiver directly from the Coast Guard.
■
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EMSA gets into gear
An Interview with

Willem De Ruiter Executive Director
of the European Maritime Safety Agency

What has it been like setting up the Agency?
Well, it has been an interesting time. The Agency is now beginning
to come of age, following its birth in June 2002 under EU Regulation
1406/2002. It was set up to contribute to improved maritime safety
and pollution control in the European Union in the aftermath of the
Erika disaster in 1999, which was only one of a number of serious maritime accidents in EU waters in recent years. Given this history, those
in power decided that enough was enough, and that something more
needed to be done.
Many important pieces of EU maritime legislation have been put in
place since the early ‘90s, with more on the way. Within this scenario,
it is intended that EMSA will play a leading role in ensuring consistent
compliance with, and steady improvement of, this legislative framework.
Since the Regulation setting up the Agency was ﬁnalised in 2002,
a number of important things had to happen before it could begin
operating in its main tasks. Firstly, an Administrative Board had to be
created, so that the European Commission, EU Member States and
independent maritime experts could get together, on a regular basis,
to ensure that the Agency stays on course at all times. The Board held
its ﬁrst meeting in December 2002, and immediately got on with the
next signiﬁcant task of appointing an Executive Director. I was selected,
and started setting up EMSA in May 2003. Following my appointment, I needed to recruit some administrative staff to handle the initial
development phase prior to bringing in the core technical staff. By the
beginning of February 2004, 30-40 key staff had been recruited, and
this will increase to around 80 by the end of 2004. It is expected that
additional tasks being placed on EMSA will eventually lead to its staff
being increased to well over 100 from 2005. Some of these will be
seconded from Member State administrations, in order to bring their
expertise to EMSA, and to help develop the knowledge base in the EU
maritime safety network.
Has the experience been problematic?
Of course, it has been challenging. Every organisation has its hiccups
in the set up phase, but our experience has been a very positive one.
We have had excellent collaboration with the Member States, which
has been made as effective as possible through their representatives
on our Administrative Board. We have also had the full support of
the European Parliament and positive input from industry whenever
necessary. Of course, along with such enthusiastic backing comes high
expectations and the resultant challenges associated with carrying out
our many different EU wide tasks. On the staff side, we have also had
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a very enthusiastic response to job applications in general and, in addition, we have had a substantial number of offers from Member States
to provide support via the secondment of full time maritime safety and
pollution experts.
What is the situation at the moment?
This is quite a good time to say something, as the Agency is now really
beginning to become operational in its main task of ensuring compliance with EU maritime legislation. The philosophy behind EMSA’s
operations is that the only way of having an effective, coordinated approach to maritime safety across the European Union is to ensure: that
ships are constructed and maintained effectively; that the safest possible conditions exist when they are underway and; that the best possible
response mechanisms are in place to deal with accidents if they occur.
So that we can make progress on all key fronts, the Agency has been
allocated a work programme which deals with:
• Assessment of classiﬁcation societies in order to ensure that the
quantitative and qualitative criteria deﬁned within EU legislation
are fully respected.
• Port state control monitoring and assistance, primarily to ensure
that checks on ships in Community ports are carried out properly
and consistently throughout the EU.
• Management of the SafeSeaNet project, and other ship reporting
tasks, with the intention of ensuring that the EU has an improved
ability to track ships and their cargoes while in EU waters.
• Monitoring of those who test and type approve marine equipment
in order to oversee the effectiveness and consistency of approaches.
• Involvement in accident investigation issues in different ways, with
the core task of developing a common EU methodology and setting
up an EU database.
• Assistance to Member States so that they comply with EU
Regulation 2000/56 with respect to ports’ facilities for dealing with
ship waste.
• Provision of technical advice to the European Commission in
developing safety standards for all ship types, from oil tankers to
ﬁshing vessels.
• Provision of assistance to Member States in organising appropriate
maritime training in compliance with EU legislation.
• Set up of an EU early alert system for maritime accidents via a net
work of Member State contact points and databases.
• Strengthening of the EU oil pollution response system.
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Mr Willem De Ruiter, Executive Director of EMSA.

• Provision of assistance to the European Commission in carrying
out its responsibilities relating to prevention of illegal discharges
from ships.
• Provision of assistance to the European Commission in carrying
out its responsibilities relating to ship related security.
Of these, the priority tasks for 2004 are: the assessment of classiﬁcation societies; the monitoring of port state control; the harmonisation
of accident investigation methodologies and; agreements on places of
refuge. In addition, EMSA has recently been allocated further tasks in
the ﬁelds of oil pollution response, training of seafarers and ship security.
The list is not exhaustive, and it is possible that additional tasks may be
allocated in the future.
How does EMSA relate to other government organisations?
It is important to note that, although the Agency has been allocated
the tasks I mentioned, it has been set up to complement, not compete
with, the work of existing organisations. That is to say that it does
not compete with other international bodies or with Member State
administrations. To the contrary, its efforts are clearly targeted at the
development and operation of a harmonised monitoring and technical
assistance system which will support the efforts of these organisations
and those who work with them.
So, what does the future hold in store?
At the European Summit held in Brussels on December 12th–13th 2003,
it was decided that Lisbon will be the permanent location of the Agen-

cy. The exact location in Lisbon has yet to be decided, and it will be
very important that key issues such as proximity to the airport, schools
and private accommodation are carefully taken into account. The timing of the move is still under discussion and plans are being made for
the staff and their families to learn the Portugese language.
All of this has introduced new management challenges, but I am
very pleased that an end has come to the uncertainty about our permanent location. Once the site has been decided, it will be possible to
effectively plan the future of the Agency.
On the operational side, EMSA will build up its resources throughout 2004, and should be around full size for the present tasks by the
year end. This will enable us to be close to fully operational in early
2005.
Finally, it is very important to note that the key to an improved
system is collaboration with the Member States. EMSA sits at the heart
of an EU maritime safety system which has existed for many years, but
which will reap huge beneﬁts as it becomes more harmonised. Consequently, EMSA will work very hard to establish an effective networking
approach in its work.
For further information, please contact:
Andy Stimpson, Tel +32 2 298 6356, Email andrew.stimpson@cec.eu.int
Louis Baumard, Tel +32 2 296 4842, Email louis.baumard@cec.eu.int
Or: Consult the EMSA website at www.emsa.eu.in

■
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■ ■ The Philippines has produced many of the world’s best seafarers. Filipinos make up
about 20 per cent of the total seafarers in the world, and have established a strong reputation for being among the most reliable and most resilient of workers. It is no wonder that
developments in the Philippines are closely watched by leading ﬁgures in the international
maritime community.
Looking after the interests of The Swedish Club and its members in this important venue
is its commercial correspondent Del Rosario Pandiphil Inc. Established in May 1977, primarily to serve the requirements of the P&I clubs in the handling of Filipino Crew claims,
it now handles all types of shipping work including surveys and general claims handling for
a wide variety of maritime incidents at reasonable levels of cost.
Originally known as the Pandiphil Claims Department, it now has grown to become a
full service commercial correspondent providing round-the-clock service to its clientele. To
keep up with the growing needs of its clients, Pandiphil has recently opened a representative
ofﬁce in Cebu City.
Leading the way for Del Rosario Pandiphil are the brothers Ruben Del Rosario and
Arturo Del Rosario Jr.
Ruben has extensive experience in maritime litigation, dry and wet work including
personal injury and multimodal transport. He has delivered several papers in the maritime
law committees of the International Bar Association and the Inter-Paciﬁc Bar Association.
Aside from being the present president of the Philippine Maritime Voluntary Arbitrators Association, he is also a member of the tripartite conference that drafted the amended POEA
(Philippine Overseas Employment Administration) contract. He has been writing on Shipping Law for the past 15 years.
Co-managing the company with Ruben is his younger brother Arturo Jr., who handles
a broad range of general maritime litigation arising from marine casualties, collisions, cargo
damage, oil pollution, charter party disputes, crew claims and arrests. He also has expertise
in the area of intellectual property. He wrote for the University of San Francisco Maritime
Law Journal on “Arrests of Vessels in the Philippines.” He is presently a director of the Intellectual Property Association of the Philippines, and in the Philippine Bar Association.
Any discussion on Del Rosario Pandiphil would not be complete without knowing its
parent and partner ﬁrm, Del Rosario & Del Rosario Law ofﬁces. Together, these two entities
have become a formidable tandem upholding the interest and welfare of various international
companies and associations in their dealings in the Philippines.
Together, Del Rosario Pandiphil and Del Rosario & Del Rosario represent various P&I
and specialist clubs across the globe.
Del Rosario & Del Rosario is the Philippines’ premier ﬁrm for shipping and transport.
In existence for almost three decades, the family partnership has handled more than its fair
share of major maritime incidents and claims, such as the very recent Rocknes incident in
Bergen, Norway.
One of the more prominent law ﬁrms in the Asia-Paciﬁc region, the ﬁrm continues to act
for international ship owners and their P&I clubs on a wide range of controversies involving
marine and non-marine related issues.
From humble beginnings, the ofﬁce has now grown from ten original
personnel to almost 60, comprising 20 lawyers and about 40 staff members. Through the years, the ﬁrm has expanded its ﬁeld of expertise to
other branches of legal practice.
The labour department of the ﬁrm, in conjunction with Del Rosario
Pandiphil, acts on a full range of labour matters and disputes involving
Filipino seafarer’s claims for death, disability, illness, illegal dismissal and
other labour-related claims.
In the area of corporate practice, Del Rosario & Del Rosario encompasses a modest spectrum of corporate matters such as direct foreign
investment, company formation, mergers and acquisitions, joint ventures
and general corporate work. Its intellectual property department advises

Del Rosario
Pandiphil Inc.

The Swedish Club’s correspondent in the Philippines
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From left to right: Mr Arturo Del Rosario, Jr., Ms Veronica Del Rosario, Mr Joseph Rebano,
Mr Herbert Tria, Mr Charles Dela Cruz and Mr Ruben Del Rosario.

clients such as Sony, Compaq, and major pharmaceutical companies on
a wide range of IP matters.
The ﬁrm’s arbitration and litigation practice, including recovery
work, cuts across almost all disciplines and clients from a myriad of
industries.
The expanding client base of the ﬁrm poses new challenges to the
partners, associates and other members of the Del Rosario & Del Rosario team, who continue to provide legal and commercial service of the
highest order.

The Team
The Del Rosario & Del Rosario Law Ofﬁce and the Pandiphil Claims
Department was founded by Arturo M. Del Rosario Sr., the highly regarded dean of maritime law in the Philippines. He has passed on his
more than forty years of experience to his two sons, Ruben and Arturo
Jr., who are now the ﬁrm’s co-managing partners.
Infused with a wealth of experiences in their respective areas of expertise, the ﬁrm’s Associate Partners bring their youthful spirits and dynamic
ideas to make the ﬁrm’s practice ﬂourish even more.
Charles Jay D. Dela Cruz handles litigation, corporate and laborlabour work, amongst other things. He has dealt extensively on personal
injury claims ﬁled abroad by Filipino seafarers. He coordinates closely
with P&I clubs on their pre-employment medical (PEME) projects. He

is the incoming President of the Maritime Law Association of the Philippines and is a regular speaker at Maritime Law conferences. He is presently
assisting in the MV Rocknes incident.
Joseph Manolo Del Rosario Rebano’s specialty is in the ﬁeld of admiralty and related investigations and disputes. Attending to a wide variety
of wet and dry matters, Joseph is often instructed to deal at ﬁrst hand
with major marine casualties such as collisions, groundings, pollution
and cargo claims. He handled the celebrated case of the NOL Schedar,
the largest oil pollution case in the Philippines. From time to time, he
holds presentations with the different P&I Clubs and their members on
developments relating to Filipino crew claims.
Insurance, multimodal transport and personal injury cases are the
specialties of Herbert A. Tria. He has defended various claims ﬁled against
freight forwarders and terminal operators. Herbert teaches at a law school,
aside from being a lecturer at the Norwegian Training Center, Manila. He
assisted in the fairly recent incident involving the Norway in Miami.
Benny Del Rosario, Ruben and Arturo’s brother, handles the daily affairs of Del Rosario Pandiphil Inc. ably assisted by Veronica Del Rosario,
Ruben’s daughter, together with four senior claims managers and eight
claims handlers.
Del Rosario Pandiphil together with Del Rosario & Del Rosario are
committed to continuing to provide an efﬁcient and high-quality service
to The Swedish Club and its members.
■
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Bills of
Lading
Mr Michael Moon
PARTNER
Shaw and Croft Solicitors, London

■ ■ As the demands of their customers require, shipping companies in
the liner and container trades frequently charter in vessels to supplement
the service offered by their own vessels. In order to ensure minimum
inconvenience to their shippers such vessels are invariably chartered in
on terms which authorise the charterers to issue bills of lading on their
own forms. But if the cargo is lost or damaged just who as between the
owners and charterers is liable to the cargo interests? When carrying
cargo on their own vessels, shipping companies had become accustomed
to incorporating into the terms and conditions of their bills of lading
Identity of Carrier or Demise Clauses (an “IOC Clause”)1 identifying
that the contract of carriage evidenced by the bill of lading is with the
owner of the vessel and stipulating that only that owner would be liable
for any loss or damage to the cargo. Not infrequently these clauses would
be positioned in the midst of the small-print containing the Carriers
terms and conditions on the reverse side of the bill.
Such clauses achieved certainty. But for the regular liner operator
issuing his own bills of lading on a chartered in vessel they had the undesirable consequence when cargo was lost or damaged of his either having
to refer to his regular shipping customers to the shipowner, who could be
expected to defend the claim vigorously in the absence of any commercial
relationship, or otherwise himself reimburse the claim on commercial
grounds in order to preserve the customer relationship, a gesture which
was very likely to deprive him of any recovery from his insurers on the
grounds that he had no legal liability. When issuing bills of lading under
the owners authority on chartered ships, therefore, such charterers sought
to identify themselves more and more closely with their bills of lading by
ensuring that these included their logos and in some instances expressly
identiﬁed themselves as the carrier and the party therefore liable in law
in the event of cargo loss or damage.

that the charterers’ logo appearing dominantly on the face of the bill of
lading or that in some cases the bill had clearly been signed on behalf of
the charterers. In the absence of an express provision to the effect that
someone other than the shipowner was to be considered the Carrier, an
opportunity rarely taken advantage of by the charterer, in English law
at least the IOC clause was unassailable. The shipowner was responsible
for damage to the cargo.
The approach in other jurisdictions was very different. The distinguished Canadian jurist on bills of lading, Professor William Tetley, has
long harangued the English legal established for the elevated status it
gave to IOC clauses. Courts in the USA achieved their own consistency
but by refusing to give effect to the clause. In France the clause is apparently without effect and is even, says Professor Tetley, treated with
contempt(!)
When, therefore, in 2001 the Court of Appeal reversed, by a majority,
a decision of Mr. Justice Colman in the High Court in order to give effect
to, yet again, an IOC clause in favour of other competing considerations,
this attracted little attention. Only studious analysts of the law observed
that Mr. Justice Colman and the dissenting Judge in the Court of Appeal,
Lord Justice Rix, were Judges with very considerable maritime experience.
The other Court of Appeal Judges were less renowned in this area of the
law. It was only when leave was given for the Court of Appeal’s decision to
being appealed to the House of Lords did the English maritime fraternity
became aware that a sea change in the law may be in the ofﬁng.

The Starsin

The Starsin had sailed from the Far East for ports in Western Europe in
December 1995. Amongst other cargoes she carried a number of parcels
of timber and plywood the condition of which deteriorated progressively
and seriously during the voyage because they had been negligently stowed
before the voyage began. The vessel was on time charter by her owners to
The IOC clause
The IOC clause was, however, to prove remarkably resilient. While char- Continental Paciﬁc Shipping (“CPS”), which at the time operated a liner
service between the Far East and Western Europe, but which was later to
terers in the liner trade enthusiastically embraced the idea of issuing bills
go insolvent. The appeal, as was usual in cases of this kind, was concerned
of lading bearing their own logo they have shown themselves much more
with whether the shipowner was liable under the bill of lading contract.
reluctant to depart from the standard terms and conditions on the reverse
As concerns the form of the bill of lading and its terms and conditions
side of their bills of lading. These not invariably included an IOC clause,
the battle lines were equally drawn. The face of the bill of lading coneven though these terms were clearly more appropriate to their business
tained the usual boxes into which the identity of the shippers, the cargo
requirements when issued as bills of lading on their own vessels. The seeds
description and the signature had been inserted. Beyond that, however,
for confusion were sown and over the last 30 years or more Courts all
much more prominent than any other entry on the face of the bill, was
over the world have been required to exercise their minds in determining
the logo and the printed words “Continental Paciﬁc Shipping”. In the
whether under the particular bill of lading the owner or the charterer of
bottom right-hand corner of the bill was a box with the printed heading
the vessel was to be considered the Carrier of the cargo.
In England consistency at least was achieved. The IOC Clause was “signature”. In that box there was typed “As Agent for Continental Paciﬁc
King and a series of cases commencing with the Berkshire (1974) 1 Shipping (the Carrier )”. Below these words was a rubber stamp containing the name of the company which acted as port agent for CPS at the port
Lloyds Rep.183 through to Fetim BV v. Oceanspeed Shipping Ltd (the
of loading. Across the box were what appeared to be two manuscript sigFlecha) (1999) 1 Lloyds Rep.612 consistently upheld such clauses. It
natures. On the reverse side of the bill of lading the Carrier was deﬁned
did not seem to matter that these were submerged in the small print of
as the party on whose behalf the bill of lading had been signed. On its
the terms and conditions in the reverse side of the bill of lading, or even
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The

“STARSIN”
face, therefore, the bills of lading clearly identiﬁed
the Carrier as CPS, the charterer.
Arrayed against the weight of this evidence,
the provisions seeking to identify the shipowner
as the carrier on the reverse side were formidable. Tucked away at Clause 33 on the reverse
side of the bill of lading was an IOC clause
providing:“The Contract evidenced by this Bill of
Lading is between the Merchant and the
Owner of the vessel named herein ... and it
is therefore agreed that said Shipowner only
shall be liable for any damage or loss due to
any breach ... of any obligation arising out
of the contract of carriage ...”
At Clause 35 there also appeared a
Demise Clause reading:
“If the ocean vessel is not owned by ...
the Company or Line by whom this Bill
of Lading is issued ... this Bill of Lading
shall take effect only as a contract of
carriage with the Owners ...”

He would appreciate that the rights and obligations
of the parties under the contract were regulated by
those detailed conditions. However, the Court had
great difﬁculty in accepting that a shipper would
expect to have to resort to the detailed conditions
on the reverse side of the bill, and to persevere
in trying to read the conditions until reaching
conditions 33 and 35, in order to discover who
he was contracting with and that it would
have even greater difﬁculty in accepting that
he would expect to do so when the bill of
lading contained on its face an apparently
clear and unambiguous statement of who
the carrier is.2

casts
its light
in favour of
Commonsense

The outcome

Override competing clauses

Is the King now dead? Clearly not, but
the ability of the IOC Clause in English law to override competing clauses
identifying someone other than the
owner as the carrier has been severely curtailed. In future it would
seem safe to proceed against any
party expressly identiﬁed on the
face of the bill of lading as the
Carrier notwithstanding the
presence of an IOC Clause in
the terms and conditions on
the reverse side of the document. This has important
implications when ensuring that proceedings are
commenced against the
correct party within the one year COGSA time bar provision.
Despite the litigation which has been generated on the subject many
bills of lading continue to this day to fudge the identity of the carrier. In
those cases there seems no reason why the IOC and demise clauses should
not continue to assert their inﬂuence on the question.
Now that the hegemony of the IOC clause has been successfully
challenged, the Starsin looks unlikely to be the end of the matter. An
intriguing and novel argument that owners and charterers should be
jointly and severally liable under the Starsin bill of lading was apparently
only dismissed by the House of Lords because it was not argued in the
lower Court!1
■

over Principle

The outcome of the House of Lords
deliberations was an overwhelming, and some would say a long
overdue, defeat for the primacy
of the IOC Clause. The ﬁve Law
Lords unanimously overturned
the majority judgment of the
Court of Appeal and upheld the
decision of Mr. Justice Colman
at ﬁrst instance and the dissenting judgement of Lord Justice Rix in the
Court of Appeal. Delivering judgment for the House, Lord Bingham
of Cornhill emphasised that a business sense must be given to business
documents. It was common sense that greater weight should attach to
terms which the particular contracting parties had chosen to include in
the contract than to pre-printed terms probably devised to cover very
many situations to which the particular contracting parties had never
addressed their minds.
The learned judge continued to say that whereas the Court must
construe the whole contract in its factual context, and cannot ignore the
terms of the contract, it must seek to give effect to the contract as intended, so as not to frustrate the reasonable expectations of businessmen. The
Court said it could well understand that a shipper or transferee of bill of a
lading would recognise the need to consult the detailed conditions of the
reverse of the bill in any one of numerous contingencies which might arise.

1
2

This article is a précis of a paper presented
by Michael Moon in London on the 3rd April 2003.

Either clause seeks to achieve the same result, which is to direct liability to the owner or demise charterer.
Homburg Houtimport B.V. v. Agrosin Private Ltd and Others (“The STARSIN”) (2003) 1 Lloyd’s Rep. 570.
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REVIEW
Risk Assessment tool launched
■ A web-based risk assessment tool SeaThreat
has been launched by the Lloyd’s Register Group to
help both ship operators and owners’ security ofﬁcers to assess risk to their vessels. The web page will
monitor maritime security news information to identify locations and threats speciﬁed by the operator
to meet its own needs and the relevant ISPS Code
threat level.

ISPS Code could lead
to C/P disputes
■ The introduction of the International Ship and Port
Facilities Security Code (ISPS) in July could well lead
to disputes concerning the wording of charterparties. According to the UK law ﬁrm Lawrence Graham,
Bimco’s ISPS Clause for time charterparties offers
a ﬁrm framework for sharing ISPS costs and duties,
but it does not cover every eventuality. For instance,
the trading history of a vessel has been deliberately
left out of the Bimco clause. The result, says Lawrence Graham: “is that even though the vessel may
have visited an insecure or unlisted port during its
last ten voyages, provided the owners have always
complied with the Code, the risk rests with the charterer for the contracted voyage. A charterer looking
to ﬁx a vessel should therefore always ascertain the
recent trading history of the vessel. If this history
includes an insecure port then the charterer has to
take a commercial decision on whether to charter
the vessel and risk delays”.

Terrorists eye shipping
when air security is tightened up
■ With security in the air and at sensitive land-based
facilities being improved, the maritime sector is
becoming more attractive for terrorists, according to
the Institute of Southeast Asian Studies (ISEAS) in
Singapore. A ship can be used to transport weapons
or as a weapon in itself, loaded with explosives and
detonated in ports or in waters of strategic importance, such as the Malacca Strait. If waterways of
signiﬁcant importance for international shipping are
closed, this could have an immediate effect on the
global economy. According to IAEAS, ships could
either be boarded by terrorists or the crews could
be inﬁltrated. It is relatively easy to become a seafarer in the international merchant ﬂeet, and with the
small crews of today, only a few trained terrorists are
needed to seize command of a ship.

Icebreaking should be
a common EU resource
■ Efﬁcient icebreaking is vital for the export industries in Northern Sweden and Northern Finland. A
study carried out by Swedish consultants on behalf
of the industry and the authorities around the Bay of
Bothnia, suggests that icebreaking should be ﬁ-

nanced by the EU and national icebreaking resources should be transferred to a common EU resource
for the entire Baltic Sea region, managed by Sweden
and Finland. A common icebreaker ﬂeet could also
to a larger extent be used for other maritime safety
purposes. The study has been ﬁled with the Swedish
Maritime Administration and submitted to the European Maritime Safety Agency.

Signiﬁcant reduction
of Maltese detentions
■ A search in the Paris MOU database reveals that
96 Malta-ﬂagged vessels were detained after port
states controls in Paris MOU ports last year, down by
25 detentions compared to 2002 and by 55 compared to 2001. The development in the Cypriot ﬂeet
is not as impressive. 2001, 116 Cypriot vessels were
detained. In 2002 the number decreased to 95, and
last year 93 Cyprus-ﬂagged vessels were detained
within the Paris MOU region. The ﬂags of these EUmembers to be, are both ranked on the Paris MOU
black list. How last year’s results will affect their
ranking will be revealed in early summer, when all
data has been compiled.

EP reports slams member states
on maritime safety
■ In a report adopted by the European Parliament’s
temporary committee on maritime safety, MP Dirk
Sterckx slams a number of member states for not
having implemented legislation as required by the
Erika I & II packages. Spain receives critique for
its acts after the Prestige disaster. The Spanish
authorities come under ﬁre for not having lifted the
travel prohibition for the master of the Prestige, for
not having allowed him to attend an EP committee
hearing in Brussels and for not having set a date for
legal proceedings. The report also voices concern
over a statement from a Spanish ofﬁcial, saying that
if a Prestige-like accident happened again, Spain
would force also that ship away from the coast. That
some member states do not allow “high-risk” vessels to pass through their national economic zones is
counter-productive, according to Sterckx, as it may
hamper assistance to vessels in distress when vessels are forced to pass outside the 200-mile zone.
This categorical banning is also legally contentious.

PSSA status for the Baltic Sea
■ MEPC, the Maritime Environment Protection Committee of the IMO, has approved of the application
to give the Baltic Sea, except Russian waters, status
as a Particularly Sensitive Sea Area, PSSA. The
decision was however taken under rather dramatic
circumstances and a vote was needed. The Russian delegation was highly critical and there was a
feeling among the Russian delegates that they were
over-run.
“This is a very important step taken by the IMO,

which will highlight the Baltic Sea”, says Johan
Franson, head of Sweden’s Maritime Safety Inspectorate. The applicant member states will now meet to
discuss Associated Protective Measures and Russia
will be invited to the meeting.

Money in propellers
■ In the last two years about 2,500 tons of Spanish
pesetas have been used as raw material in Wartsila´s
foundry in the Netherlands for the production of
high-quality propellers and propeller blades. The
coins are blended together with several other metals
to get a high quality alloy for the ﬁnal product.
These coins have been acquired on a regular basis
through a certiﬁed European supplier, which specialises in scrap metals. In order to avoid misuse of the
pesetas, they are deformed and cut before delivery.
The actual purchase price varies, as it is directly
related to the ofﬁcial London Metal Exchange (LME)
rates for each component of the alloy of the peseta.

Another record
in scrapping prices
■ The price tag was over USD 12 million for a 28
year old tanker, when Chinese scrappers were in
the market and almost desperate to get tonnage.
So the Chinese buyer broke the record set at the
end of January and paid USD 360 USD per ldt for
the vessel, which has been an oil-storage tanker for
some years in Indonesia. Originally built in 1976 at
Howaldtswerke in Kiel for P. Meyer in Oslo as the
Havdrott, she is now named Citra Ayu and is an
ageing vessel of 240,000 DWT with a lightweight
of 34,100 ton. The sky-high prices in the Far East
and also on the Indian subcontinent have induced
several European sellers of tonnage to make new
calculations. The new price level has made it more
attractive to re-sell tonnage to scrappers in India and
Pakistan. Until now, vessels under 5,000 light tons
have not been of any interest due to the high transit
fee in Suez and crew costs. But at this moment more
than one European vessel is in the process of being
sold to Indian breakers something that was out of
the question only a few months ago.

EU commission
takes Finland to court
■ The EU Commission is intensifying its efforts to
persuade Member States to satisfy the EU regulations applying to shipping. Finland has now been
reported to the EU Court for not having succeeded
in satisfying the port state control regulations. At the
same time, legal action is being taken against Italy
for not having incorporated new regulations on marine equipment in its national legislation. Six nations,
Belgium, France, Italy, the Netherlands, Austria and
Finland, have received “reasoned opinions”, which is
the last step before being taken to court.

Articles provided by The Scandinavian Shipping Gazette www.shipgaz.com
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When the Market Falls…
Ken Littlejohn
FD&D MANAGER
Team Asia

■ ■ Most shipowners probably won’t be reading this article, having seen the title and turned
onto the next page. Why should they be concerned about a falling market when freight rates
are at or near record levels, the yards’ full, and
shipowners’ pockets even fuller?
The answer is elementary.
Any industry other then a natural monopoly making above-average rates of return will, over a period of time,
attract more capital, drawn to it in the hope of
a share of those “excess” returns. Other factors being equal, this will in time result in a
cooling of price resultant from an increased
supply of ships. None among us can foresee precisely when this will happen, but happen it must
– sooner or later. The purpose of this article is
to highlight some of the risks facing an owner
in a falling market, and more importantly what
safeguards can be taken to minimize risk.
There is no “rocket science” to this, it is very
difﬁcult to eliminate risk completely; indeed,
depending on strategy, many shipowners will
opt to assume more risk by ﬁxing into the spot
market in the hope of enhanced proﬁts.
For those shipowners ﬁxing into medium or
long term time charterparties at current rates,
there is a risk that if (or when) the market falls
substantially, the charterer will not be able to
meet hire payments out of earnings on the employment of the vessel. Most often the charterer
will write to the owner, seeking a reduction in
agreed rates. The owner may be unsympathetic,
and reply that the charterer has entered into a

contract, and must adhere to it. The charterer
may respond by attempting to negotiate a lower
rate in exchange for a longer duration. And so
on, and so forth.
If the worst comes to the worst, the charterer
may redeliver the vessel early, in breach of contract. The owner will almost certainly be compelled to mitigate his loss by re-hiring the vessel
at a substantially lesser rate into a falling market,
and suing the charterer in damages. There may
be a very serious sum of money involved; for

What should be asked
is “what should be done
before the situation arises?”
example, a vessel hired at USD 25,000 per day
redelivered early after 18 months of a 24 month
ﬁxture into a market at USD 12,000 per day
could give rise to a claim in the region of USD
2,340,000 (180 days x USD 13,000). If the
vessel had been re-delivered after 12 months of
the scheduled 24, the potential claim might be
USD 4,680,000. Such claims are by no means
unheard of in a falling market.
What does an owner do in such circumstances, might be the question asked. However,
this would almost certainly be the wrong question. What should be asked is “what should be
done before the situation arises”?
The central issues are the identity of the
charterer*, and the nature of the insurance
purchased.
First of all, pay attention to the identity of
the charterer when ﬁxing the vessel. A charterer
with sufﬁcient funds may be prepared to operate the vessel at a loss until redelivery, whereas

a charter with insufﬁcient resources is unlikely
to have that option. Be precise in identifying the
charterer to whom the vessel is ﬁxed. We often
see a vessel ﬁxed to a “nominee” or paper company of the “parent” charterer. Such a company
is likely to have little in the way of assets against
which damages can be enforced. Therefore, an
attempt should be made to ﬁx directly with a
charterer of some substance, preferably with
easily identiﬁable assets. Alternatively, seek to
have such a “charterer of substance” guarantee
the performance of the charter party jointly
and severally with the “nominee” charterer;
better still, also have a ﬁrst class bank join in
as joint and several guarantor.
The other thing that shipowners
can do is effectively “hedge” against
early redelivery into a falling market. This can be accomplished by means of
insurance: either directly, if an insurer can be
found who will underwrite against a defaulting
charterer (in which event there is likely to be a
substantial premium), or by taking out FD&D
insurance, which will ordinarily provide cover
for the legal costs of pursuing a defaulting charterer for unpaid hire.
In our view, those shipowners currently beneﬁting from strong rates and without suitable
insurance against a defaulting charterer would
be well advised to consider safeguarding their
position by purchasing FD&D cover at modest
rates. If there are any shipowners who fall into
this category, who made it past the title and
who are still reading now, speak to one of our
underwriters without delay to protect against
that inevitable time – when the market falls…
■
* This topic is discussed in more detail by Anders
Leissner on page 8.
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■ ■ The marine insurance markets are indeed very cyclical and show extreme volatility
compared with other industries. This is more
notable for the Hull market but there has been
a trend in the P&I market as well. The length
of the cycles varies but historically we have seen
a period of between 10-12 years. The two last
periods were characterised by extreme volatility. Judging from changes in the market, the
trend is up, that is, premiums are still increasing and this is necessarily so. The losses in the
marine market over the last years have made
another world record (negative), hence the
upward pressure on rates.
The advantage with the cyclical market
may be that investors from both sides can try
to make a good investment, that is, shipowners

try to ﬁnd smart long-term solutions in a weak
market and capital providers try to make a profit in the strong cycle. Tempting if you want to
“play” the market but disastrous if you want to
create stability in your premiums. Many shipowners enter into long-term charter arrangements and an unplanned increase in premiums
may cause a loss of well-earned proﬁt.

a mutual where proﬁt is not a goal, but even a
mutual has to have a safety margin and enough
money in the reserves to be able to grow. If these
two objectives are not met for an insurance
company, there will eventually be another loss
to the industry and this is a development where
the main losers are the shipowners.

Proﬁt is not a goal

This is exactly
what is happening today

What happens if the investors do not earn
money when investing in the marine insurance
industry? The answer is quite obvious, they will
turn to other sectors, and this is what is happening today. The number of marine direct insurers is dropping and the important re-insurers
backing the direct market are turning to more
proﬁtable sectors of the insurance industry. The
main reason for this is inadequate return on
invested capital, in most cases a direct loss. The
Swedish Club turned the Hull portfolio to a
proﬁt last year, not a big proﬁt but at least black
ﬁgures in the bottom line. Is this not enough? It
may be considered enough at a ﬁrst glance for

The disaster scenario for the future is not lack of
capacity. It seems that there is enough money
to cover the world ﬂeet many times over, the
threat is the number of insurance companies
that are willing to be part in this game. Imagine an insurance corporation that, for as long
as we can remember, has provided cover for all
classes of business merely because this has been
the tradition. Why would the management or
the board of such a corporate subsidise a minor
class of business, which has always or at least
for most of the years made a loss? Modern
systems with sophisticated accounting systems
and over-night reporting to the controllers will

The Swedish Club – a perspective over
Claes Lindh
DIRECTOR
Underwriting

■ ■ The dominant renewal time has now
passed, which is January 1st for Hull risks and
February 20th for P&I risks, although Hull
risks seem more spread over the year than
before. So it is a good time to analyse what we
have accomplished.

Three major steps
The market is both cyclic and extremely volatile, especially the Hull cycle. The last peak was
1994, which was the result of an extremely soft
market at the end of 1980’s and beginning of
the 1990’s. There was a trough in 2001, when
premiums were roughly 70 per cent lower than
the peak in 1994, and much lower than the
previous trough in 1991. So the market made
losses and continues to make losses, although
26

premiums are turning up. In 2001 the Board of
The Swedish Club decided that the Club should
move back into the black within two years. And
here we are today, with a Hull book in which
premiums retained exceed claims retained and
creating a proﬁt, not big but still in the black. At
the same time we have an overall portfolio that
is at an all time high. So what have we done?
Essentially the Club took three major steps.
• First, to re-screen all our entries and deselect those that really did not ﬁt within
the portfolio, and to re-rate those that did
not match the risk level compared with the
premium level. A few were not offered
renewals while a few did not agree to pay
the correct premium level and were lost.
• Secondly, we increased deductibles and
premiums for all members.
• Thirdly we have reduced shares written
and attached new members on lower
shares. This creates a much more balanced
and healthy portfolio and gives us a platform for going forward into the future.

No dramatic increases
The future for Hull business will need further
increases as we have noticed a different claim
pattern. Less claims for poor maintenance,
which includes less small claims. More real
claims, but also noticeably more catastrophe
claims, which are more expensive. Traditionally during a soft cycle owners tend to pay in
par with their loss records. This is not enough
to provide provisions for the industry to cover
the catastrophe claims. Hence we need to safeguard this area, and owners will have to accept
a two digit loss ratio which, in most cases, shall
be below 50 per cent. So, no dramatic increases
but increases to meet inﬂation and increased
claims costs.

Record in the world of P&I
For P&I the market has also adopted a cyclical
pattern, which historically had not been the
case. So in this case it is difﬁcult to compare
the peaks and troughs, however the trough in
P&I premiums coincided with that in Hull in
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into the FUTURE
immediately hoist the red ﬂag when a division
is not performing as has been determined. This
is not a disaster scenario; this is exactly what is
happening today in the entire world industry.
Whether it is insurance or any other type of
activity, we are deemed to create a proﬁt to
shareholders and owners.
Lloyd’s introduced a franchising system to
save its valuable trade-mark and image from
January 1st 2004. The syndicates have to have
a diversiﬁed underwriting policy providing
cover in various classes of business in order to
spread the risk. Each class of business will be
controlled on its merits, by the regulators, but
it is also providing a control function for the
syndicate itself. The objective of the society is
to avoid future losses and reduce the exposure
to the central fund.

a number of opportunists who waited for the
return of the big buck. The problem with such
an objective is that when the big buck is due
to return, there has always been someone else
prepared to undercut and pick up the business.
Therefore the days of golden return on investments were very few and the days of gloomy

results have been far too many.
A major reason for this miscalculation has
been twofold, the simple one is the return on
investments, in other words, there has been the
possibility for investing premiums with a good
return until paid out as claims. The returns to-

9

continues on page 28

The competition is sharpening
So why is there not enough money in the
marine insurance industry in premiums to
cover losses? The volatility that has already
been mentioned creates or, hopefully, created

10

the last

2001. P&I has a second ingredient, which are
additional supplementary calls. The Board
instructed the management in 1991 that a
modern P&I club has to be able to calculate
premiums in advance, reducing the ancient way
of rectifying an unrealistic promise by charging supplementary calls. Since 1992, therefore,
we have had no supplementary calls; a record
in the world of P&I and something we see our
competitors trying to copy. Supplementary
calls will never correct an incorrect rating level,
they will only re-add to the top. You can compare this with a bucket leaking half-way up and
it will continue to leak if you do not mend the
hole. Consequently the Board decided on mandatory increases instead and we are now close to
a balanced book on P&I as well.

The book is more balanced
The one similarity between P&I and Hull is
that there have been more catastrophe claims,

Premiums 1989 - 2003.

years
hitting us and the other clubs in the group
where we have to contribute for claims exceeding USD 5 million. But P&I also have a
steady increase in cost for day to day claims, a
mirror of shipowners’ liabilities. Cargo, environmental, crew, passenger and other related
liabilities are increasing and, since P&I pick-up
most of the shipowners’ liabilities, the claims’
costs increase as well. Consequently there is
a need to adjust the P&I premium, both for
catastrophes as well for “ordinary” claims and,
if we are not to surprise our members with
supplementary calls, we need some mandatory
general increases.
The future is not as gloomy as it has been in
the past. The book is more balanced, we will
have to continue with general increases, but
hopefully in a more moderate level, and we
will increase the portfolio to spread the risk.

9

continues on page 29
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Risk selection – integrated process

Underwriting – going forward…
continued from page 27
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day are much smaller than they used to be, the claims are processed more
quickly and all insurance companies use their reﬁned systems backed by
computers to work on smaller margins to achieve a competitive advantage. Hence the margins are less and competition is sharpening, with no
room for any mistakes. The other reason is that the tools for assessing
risks have improved with the introduction of computers and modelling.

Modelling is an important tool
Modelling is and has always been an important tool for risk assessment
and management. The models that are used have been perfect for big
numbers such as the death rate of a population or perhaps even to assume
the risk of total losses of vessels. The key has been to have a base of units

Risk – premium.
28

to achieve a statistical reliable result. The problem we have seen is that
the old traditional underwriter that used his lengthy experience and had a
nose for the correct premium has been replaced with the fellow who’s great
on a computer but lacks the skills and know-how of statistical basic rules.
A ﬂeet of ten ships (not statistically viable) has for the last ﬁve years had
claims for one million per year and thus shall pay one million and one in
premium and everyone is happy. This is exactly the situation today, except
that the ﬂeet, during the period, has had a catastrophe will have a negative result. Such a scenario is accepted since the insurance industry shall
absorb and spread such disasters and thereby not penalise such a ﬂeet.
What we can learn from this observation is that the industry will get
premiums to cover the run of the mill claims but not get enough to cover
major claims or catastrophes. We also learn that models are used
in a wrong way, that is, the underwriters are not skilled enough
or are driven to decisions based on other objectives, perhaps
a volume goal. The latter objective is also observed when we
compare small and big ﬂeets. Shipowners with a small number
of ships always complain that the mega owners have deals in
the market that are far too good and thereby are unwarranted
subsidised. It is true that big ﬁgures have always attracted the
industry: the underwriters are blinded by the big numbers and
this reduces the safety margin that shall allow for disasters. To
some extent a big ﬂeet has a kind of built-in risk spread and the
safety margin is proportionally less than for a small ﬂeet. Yet this
does not mean that the safety margin shall be zero or, as is often
seen, even negative.
So shall we return to the old fashion underwriter that used
his nose the to smell out the right business? No, those days disappeared long ago. We shall use models but we shall use them in
a correct way and we desperately need the good underwriter to
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use these models and make sound underwriting judgements.
This is what we have done in The Swedish Club for many
years and, adding a second component, have always improved
the system further so as to be one step ahead of the market.

Our risk assessment system
Today our risk assessment system is built into our Quality
Assurance system and thus integrated with the management
system. The ﬁrst step is the selection of risk, that is, to ﬁnd
the correct prospective future members of the Club. The
underwriter follows a strict policy describing the framework
of risk preferred by the Club. Each new prospective member
has to be visited, something we see as obvious, as how can you
do business with someone you do not know? Here we use our
underwriting skills, this is a subjective evaluation to ﬁnd out
if the target is worth following up. This is then followed, if
there is further interest in proceeding, with a ship manager
evaluation (“SME”). The ship manager evaluation is a combined model that uses both the skills of our staff surveyor in
charge and an evaluation fed into our computer system.
Each vessel is technically assessed internally (“RAF”) using a number of hard and soft parameters that we have saved
in our knowledge bank. Such an assessment will also show
if and how many vessels in a ﬂeet we shall survey prior to or
immediately after entry. The result is fed into our computer
model and used in combination with a benchmark ﬁgure.
The benchmark is derived from our database collected over
many years of claims and vessels. The database forms the
basis for the very most modern techniques in computer modelling and we have used our actuary to assist us in building
up a model that shall reﬂect the actual risk. Here we show
a system where the use of computers and modelling is a
perfect tool for improving underwriting. The benchmark is
compared with the actual outcome of the past year’s claims,
in cost, in numbers, in frequency and in severity. In addition
we study the type of claims and, depending on the nature of
business, Hull, P&I or both, the underwriter will be assisted
by the staff surveyor and/or a claims executive in his team to
evaluate the overall risk. There is always a minimum of two
people who agree to an offer made for a new entry into the
Club. This is a good example of the subjective evaluation in
addition to the computerised technical objective modelling
described above.

Nose for the business
This is a brief and comprehensive example of how the modern technique is used together with the skills and experience
of the underwriter and his team-mates. As stated above
we cannot rely in this business entirely on computers and
computer software. We will always need a combination of
modern technology, be it statistical modelling improved by
strong computers, an evaluation model, a system with control
functions and the experience and skills of people, in this case
underwriters, who have a nose for the business.
We have used this combination of technology and knowhow and we have reﬁned it and continuously reﬁne it to meet
future demands and to safeguard the future of the Club.
The beneﬁts included mean that we can prove to reinsurers,
authorities, banks and prospective members that we have a
system that ensures reliability and stability, the two most
important objectives we provide to the shipowning community. As can be seen, we have survived another cycle in the
market, one of the softest in history and we remain a strong
and healthy association for providing more good shipowners
a ﬁrst-class insurance cover.
■

The Swedish Club…
continued from page 27
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The latter is quite important. We have a sound ﬁnancial platform, we can offer
all necessary main products for a shipowner and thereby provide the all-in-one
cover.

Important growth in the Club
This ten year review, almost a full cycle, shows important growth in the Club.
Hull has grown from 599 ships to 1138, a 90 per cent increase. At the same time
shares covered have reduced from 79 per cent average to 29 per cent average, a
reduction of more than 60 per cent and providing an improved spread of risk. For
P&I, the gross tons entered have increased from 10.4 million to 15 million, a 41
per cent increase and, during the same period, time premiums have increased by
50 per cent, and ships entered by 78 per cent. However, the most important ﬁgure
is the free reserves, which have increased by 68 per cent from USD 49 million to
81.5 million, even though we had losses during the period that were drawn from
the reserves instead of charging additional calls for the members. A true mutuality
builds up strong reserves during the good years and uses them when required, the
ultimate proof of stability and reliability done The Swedish Club way!
■
29
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NEW
IMITS
on Global Limitation
■ ■ As from May 13th 2004, the so-called
Global Limitation Rules will change dramatically in some jurisdictions. On this
Mats Segolson
day, the 1996 Protocol to Amend the
CLAIMS EXECUTIVE
Convention on Limitation of Liability for
Team Göteborg II
Maritime Claims, 1976 (“1996 Protocol”)
will come into force. Its effect will be substantially increased limits of liability for all categories and sizes of ships whenever they are involved in a
maritime incident. A shipowner, charterer, operator or their insurers, all
of whom seek to limit their liability on the basis of the Global Limitation
Rules, might in this respect be exposed to greater risks.
It is, however, important to note that the 1996 limits will only apply in
those countries that have ratiﬁed the 1996 Protocol and incorporated the
changes into their local legislation. The countries which have ratiﬁed the
1996 Protocol are (currently): Australia, Denmark, Finland, Germany,
Malta, Norway, Russia, Sierra Leone, Tonga and the United Kingdom.
The vessel’s limitation fund will be increased due to the new limits of
liability under the 1996 Protocol. This is illustrated in the tables below.
In this regard, the limits of liability refer to Special Drawing Rights
(SDRs), i.e. the international value used to provide a regular comparative
evaluation by the International Monetary Fund (1 SDR corresponds to
roughly USD 1.50).

It is noteworthy that the 1976 Convention allows individual states to
make their own regulations with respect to vessels of less than 300 tons.
The new 1996 limits are substantially higher than the previous ones.
The effects of these new limits are best illustrated by using the examples
in the tables below.
Property Claims
GT

Type of
bulk vessel
(roughly)

1976 limits
(USD)

1996 limits
(USD)

1,000
20,000
50,000

Coaster
Handysize
Panmax / Capesize

378,000
5.1 M
11.5 M

1.5 M
12.4 M
27.2 M

Personal Injury/Loss of Life Claims
GT

Type of
bulk vessel
(roughly)

1976 limits
(USD)

1996 limits
(USD)

1,000
20,000
50,000

Coaster
Handysize
Panmax/Capesize

881,000
10.9 M
23.5 M

3.0 M
24.7 M
55 M

Property Claims
“NEW” PROTOCOL LIMITS
GT

SDRs

< 2000
2,001 – 30,000
30,001 – 70,000
> 70,000

1 Million
Above +400 for each ton
Above +300 for each ton
Above +200 for each ton

“OLD” 1976 LIMIT
GT

SDRs

< 500
501 – 30,000
30,001 – 70,000
> 70,000

167,000
Above +167 for each ton
Above +125 for each ton
Above +83 for each ton

Personal Injury/Loss of Life Claims
“NEW” PROTOCOL LIMITS
GT

SDRs

< 2000
2,001 – 30,000
30,001 – 70,000
> 70,000

2 Million
Above +800 for each ton
Above +600 for each ton
Above +400 for each ton

“OLD” 1976 LIMIT

30

GT

SDRs

< 500
501 – 3,000
3,001 – 30,000
30,001 – 70,000
> 70,000

333,000
Above +500 for each ton
Above +333 for each ton
Above +250 for each ton
Above +167 for each ton

The tables above do not show the limits on liability with regard to
personal injury or loss of life claims in relation to passengers. The limits
in respect of these kinds of passenger claims are, nonetheless increased,
under the 1996 Protocol from 46,666 to 175,000 SDRs, i.e. roughly USD
262,500 per passenger. In addition, the previous upper cap per vessel of
25 million SDRs for these kinds of passenger claims has been abolished.
A passenger vessel’s maximum exposure in this respect will now actually
be arrived at by multiplying 175,000 SDRs by the number of passengers
the vessel is authorised to carry.
Interestingly, the 1996 Protocol corresponds to certain rules in the
2002 Protocol to the 1974 Athens Convention relating to the Carriage
of Passengers and their Luggage by Sea. The 1996 Protocol provides that
individual countries can now regulate the system of liability to apply to
claims for loss of life or personal injury to passengers through their local
jurisdiction. This system of liability must, however, not provide for limits
that are lower than those prescribed in the 1996 Protocol.
There are also some other changes. Under the 1996 Protocol, claims
for Special Compensation under Article 14 of the International Convention on Salvage 1989 and claims for contributions in general average
can no longer be limited. Individual States can, furthermore, elect to
exclude limitation with respect to claims arising in connection with the
Carriage of Hazardous and Noxious Substances by Sea (HNS Convention 1996).
Lastly, what practical implications can we expect following the introduction of these new limits and rules on Global Limitation? Undoubtedly, the 1996 Protocol will lead to increased forum shopping. In the
immediate aftermath of an accident such as a collision, claimants will
be competing to establish the most advantageous jurisdiction for their
claims and, if possible, taking advantage of the increased limits in the new
1996 Protocol regimes. Defendant shipowners, on the other hand, will be
seeking to establish jurisdiction in the existing 1957 and 1976 Convention states in order to minimise their exposure. Members are advised to
notify the Club immediately in order to obtain quick support.
■
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STAFF NEWS

Interested audience at the Club Evening in Göteborg.

Club Evening
In March 2004 we hosted our popular
“Club Evening” for the tenth consecutive year. We started in 1994 and this
social event is growing in popularity
for each year. The subject this time
was “A major disaster” and Claims
Manager Ivar T. Brynildsen from
Wilhelmsen Insurance Services in Oslo
talked about the insurance implications following the collision between
the car carrier Tricolor and the Kariba
in December 2002.
The above picture is from Göteborg,
were 65 people attended.

Lars Malm, Area Manager Team Göteborg III, and
Mr Ivar T. Brynildsen, Claims Manager, Wilhelmsen
Insurance Services.

Basic Facts
per March 1st 2004
Hull & Machinery

Number of Vessels Entered
GT (Million)
Average Covered

1,150
39.0
36%

Protection & Indemnity

Number of Vessels Entered
GT (Million)

689
14.6

Freight Demurrage & Defence

Number of Vessels Entered
GT (Million)

251
7.2

Martin Eriksson joined
the Loss Prevention &
Information Services department on December
1st 2003 as a substitute
for Petra Setterberg who
is on parental leave. Martin has a B.Sc. degree in
computer science and his
primary responsibility will be the further
development of the Club’s website.
Maria Markantoni
joined our Piraeus ofﬁce as claims handler as
of February 2nd 2004.
Maria holds a LLM from
Cardiff University.

Mats Segolson, joined
the Club’s Team Göteborg II on March 1st
2004 as a Claims Executive. Mats is a maritime
lawyer and holds a
degree in Law from
University of Uppsala in
Sweden and a Master in
Maritime Law from Southampton. Prior
to joining The Swedish Club, Mats served
as a District Court Clerk in Stockholm.
His career also includes training abroad.
Apart from working as a trainee at The
Swedish Club’s Göteborg and London
ofﬁce, he has trained with a leading shipping law ﬁrm in Copenhagen.
Kjell Augustin has resigned from the
Club after eight years of service as Staff
Surveyor and Technical Manager. The
last ﬁve years he worked in our Piraeus ofﬁce. We wish him all success in his future
career.
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CLUB CALENDER

PUBLIC HOLIDAYS
when The Swedish Club of ﬁces are closed

May 3 -7 2004
rd

th

The Swedish Club Academy:
Marine Insurance Course in Göteborg

June 2nd 2004
Board Meeting in Göteborg

June 3rd 2004
Annual General Meeting in Göteborg

August 16th -20th 2004
The Swedish Club Academy:
MRM Workshop Leader Course, Star Cruises
Ship Simulator Centre, Port Klang, Malaysia.

November 4th 2004
Board Meeting in Athens

HEAD OFFICE
SWEDEN
Emergency tel
+46 31 151 328

May 1st
May 20th
May 31st
June 25th

Labour Day
Ascension Day
Whit Monday
Midsummer Eve

GREECE
Emergency tel
+30 6944 530 856

May 1st
May 31st
August 15th
October 28th

Labour Day
Whit Monday
Assumption Day
National Anniversary

HONG KONG
Emergency tel
+852 2598 6464

May 1st
May 26th
June 22nd
July 1st

Labour Day
Buddha’s Birthday
Dragon Boat Festival
Hong Kong Special Administrative
Region Establishment Day

JAPAN
24 hour tel
+81 3 5442 5466

May 3rd
May 4th
May 5th
July 19th
September 20th
September 23rd
October 11th

Constitution Day
National Holiday
Childrens’ Day
Marine Day
Respect for the Aged Day
Autumnal Equinox Day
Health and Sports Day

The Swedish Club Offices
www.swedishclub.com
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HEAD OFFICE SWEDEN

GREECE

Gullbergs Strandgata 6, P.O. Box 171
SE-401 22 Göteborg, Sweden
Tel +46 31 638 400, Fax +46 31 156 711
E-mail swedish.club@swedishclub.com
Emergency tel +46 31 151 328

5-7 Agiou Nicolaou
GR-185 37 Piraeus, Greece
Tel +30 210 452 2397, Fax +30 210 452 5957
E-mail mail.piraeus@swedishclub.com
Emergency tel +30 6944 530 856

HONG KONG

JAPAN

Suite 6306, Central Plaza
18 Harbour Road, Wanchai, Hong Kong
Tel +852 2598 6238, Fax +852 2845 9203
E-mail mail.hongkong@swedishclub.com
Emergency tel +852 2598 6464

Suzuyo Hamamatsucho Building 5F.
2-1-16 Kaigan, Minato-Ku, Tokyo 105-0022, Japan
Tel +81 3 5442 5466 (24 hour tel), Fax +81 3 5442 5922
E-mail mail.tokyo@swedishclub.com

